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THE HINDU LAW. 


I. PRELIMINARY REMARKS. 

Pi*actirally speaking', tho fonaisic law of the Hiiidns is 
contained in a uiimbcv of works by diilbroiit wiitors: tiu' 
principal among which are the Mltdl'i^hara^ the BiLjji.hlKKjn, 
the Vlmtda ChuiUtnutni, the Vy<L\uili<tra M^ryalihAr^ tlie 
Kn.iisiithka, tho Smrill Clutndrilcdy tho ^ladlutvyit the 
DiitlAika j\I hiiansa, tho Daffahi (Jhandril’a ; b('Sulos those 
there are other works, but of less authority. All these' works 
are not followed in every part of India ; some are considt'rtal 
as authority in one place and some in another. In Ihoigal, 
the Day (d)hf(ff (I ; in Mithila, the Vivcuht ChinUuiKntl \ in 
Madras and Benares, the ; in Bombing tli^' M<(yth- 

hluty arc the ))ruioij)al authorities. But no rule of law 
contained in those treatises should bo enforced by a Couit 
of Justice without ascertaining whether it is living law (U' 
dead .letter. Since clear ])roof of usage will outweigh the 
written text of the Jaw. (1) Tlie doctrines contained in the 
above treatises may be indiscriminahdy cited, so long as 
they do not contravene the rules of law wliich liavo ohlainrd 
exclusively in a particular provincc.(2) Tho above treatises 
arc^ based upon the Fcfhos, tin* Snirltdi, and custom. 


(1 ; The Collector of Madura?'. iMuttu Ramalhiga Satluipathy, JO \V. R. 
(P. c. , ) e I . 

(2) CoAvcdl’s llindii L:iw, Vol. i., p. 10; “ TJie Privy (V)uiifil luw 
repeatedly Icud it <h>AVii that the Mitaksliara .vheiilii ho rtdei itMl toiji ihjiig.il 
for ail expobitioii Mf the priiieijdes of iuln'ritamw' ui oases ‘ \vli<‘r <5 tlie 
iJayahhaga is silent.’”— p. SlU •;/. L, o Calc, 77l>, Monl- 
ram Koliia v, kerry Kolitanec.) 


Eoronsio law 
ol tlie HiJjilus 
eontained in 
ecrtaiii trea- 
tises. 
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VI 


A SUMMARY 


Races who arc Hindu by name, or even Hindu by religion,'" 
necessarily governed by ai»y of the written treatises 
lliudu law. on law, which are founded upon, and developed from, the 
Smritis (Mayne, s. 11.) 

We should be very careful before we npply all the so- 
called Hindu Law to all the so-callcd Hindus. In consider- 
ing the applicability of that law, wc should not be too 
strongly influenced by an undoubted similarity of usage. 
(Mfjyne, s. 13.) 

Excepting the Christ iaijs, the Muhammadans, the Jews, 
the Parsis and oth(‘r foreign settlers, tlie rest of the popu- 
lation of India may be said to consist of(l) the Aryan. 
Hindus, t (2) the Dravidian Ilindusj and(3) the Aboriginic‘S.[| 
All the races compiisuig the two latter divisions are not 
govorpod by Hindu law. 


^ Many of tlio J)j'avi(lifUi ra»*t‘s who llimlnsjuo Moj'.shippcrs of 

fiiiak^'S aa<l <lovjls. ;ni(l at ' is iiidjiiorcut to \ isiiiui and Siva as ai'e the 
ildinhitauts of WliHo C'ltapol. 

t 'riio Atyan-iliiidiiM at*; co?in<'ctcd ])y descent witli the oliief 
nalioits of i!inro]>n. d'lio Ijonru.o^v ; S|>('kuii ]»y the diilVrent hratndics of 
the Aryan-] iiudu race arc all <lcri\ (*<l Irorti the Senskrib, with inoio or 
less adinixtare from other sonrees. Of tiiese hr.oielies the cliiof are : 
(1) tlie ////n/kspe.ikin" ]>eo]jh*. in iJihar, the Noi'ih-\\ est Pi ovinec'^, OndJi, 
ami tlie Central I’niviiiees ; (2) tlie A nf/rih’s, iti IJeii^^al ioid j)arls of liih/ir, 
()ii.-)sa. and A^'s-un, the Assan>ese 1 myiieye itself bein;^ V(‘ry closely allied to 
Ihmgali ; (.‘k tin- Mahralttifi, speakim; Maiaild iji t'lie lk)nihM3Mhes-ideiu*y, 
tlic C/cntral rrovinees, tiu; (Jeutr.t! Imba Ae,M>'-‘yi and tlie Tiaiars ; (t) 
the f/a/V/rn//-s])(*akiiiy ])e<*])le, in tin* komliay rr<f.'-i(ie’.ir .■ and the adjacent 
pans of llajput.ina ; (b) ihe /b’b/os*. in Ori^sri and tin* ;nl jaeent ])arty of the 
Central I’rovinees and tlte Vlailias Prt-.'idem‘\ ; (h; tlie in the Paii' 

jab ; and (7) Ihe St ndhhtiis^ in Siiu!/i.— Li/rn fiJilinn;. 

X Tin* Dtnvidian races a.re : (1) the in tlie noitheru portionso 

tlie l^ladtas Ihesidcney and in the east of the Niz.nn’s dominions ; (2) tin 
l\uiuh^ tliroui^iiont tlie sonthurn pot tiou of ihc pi'iiinsnhi, ^[leaking tin 
T()inll la 7 i!T:iiaL'.e in the Sotith (’area tie and "rriivan(;or, and thcj Malayalin 
dialect of that la, Ti„.aii(o in IVlalabar and (’oehm;(a) the A’nynrrc.sr, ii 
Kanara and otln'r wcsieni ])<nlioii.>. of the Madras L’u'sideney, and a, Iso i 
Aly^orc, and (amrg, and throughout a consuiurable part of the N i/.am’s doini 
11 ions. —lind. 

|| The ahoriyinal tribes are fenud in tlie liills and forests of every ] ec 
of rndia. Thus there are tin* f'anta.’s, in lU inja.l ; 1,lie Uliars, in the Noiti 
AVest Provitiees and (^udli ; the Oakkhas s, in the Panjab ; tlie (hmds, i 
Central India; the Phils, in Potnlmy and IbijpiUana ; the 'Jhnlas, in Sout 
linlia, ; and nianv obheis. Many of the hiuir castes in allptU'tsof ilidiaa) 
larot ly mixed with, aboriginal ti'ibcs, - lOul. 
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Hinrlii law has oblig'atory force only upon those who arc, What law 

Hindus both hv birth and roliofion. When a Hindu is con- governs the 

verted to Christianity or to Alahoinetanisin, and has shown 

by his course of conduct after Ids conversion, what ruh'S and 

customs he has adopted, he is released from the trammels of 

Hindu law, and is thenceforth governed by the law and 

Visage of the class with wldch he has associated himself. 

Otherwise conversion to Christianit}?- or Maliomctauism does 

not of necessity involve any change of the rights or l elations 

of the convert in mnttevs with which Christin.nitv or Maho- 

« 

inetanism has no concern, such as his rights and interests in, 
and his powers over, property. The convert, though not 
bound as to such matt<'rs^ <‘ith(Y by the Hindu law, or by 
any other positive law, may, by his c^mrse of conduct aftc^r 
his conversion, show bv wliat law he intends to be governed 
as to these matt(U’s. H(‘ may do so. either liy attaching 
himself to a class which, as to these' matters, 1ms ado[)ted 
and acted upon some particular law, or by himself obsc'rving 
some family usage or custom. Notliing could bo mo!‘ejnst 
tlian that the rights and interests in his pr^peity, and his 
powers over it should be gov('rn('rl l)y the law which he 
adopts, or the rules whi(di ho oliserves. Siiua?, upon thg 
conversion of a Hindu (dirist ianiry or to Arahometimism, 
the Hindu law c^'ases to have any continuing obligatory fu'ce 
upon tdie coiJV('rt, so he may roijouiic(‘ the (dd law by wliich 
be was bound, as he lias renouiic('d hiscld religion ; or, if ho 
tliinks fit, he may abide bv the old -law, notwithstanding lie 
has renounced the old re ligion. {Abrahum v, Ahvaliam, 

9 Moore\s Indian Appeals, p. 195.) 

Hindu law is a p(!'i\sonal a.nd not a local law. A Hindu Hindu W, 
may import into any eountry to which he niigrates the 
particular law of his own tiulav Although tlic presumption 
is in favour nf n Hindu retaining the shasti'rs of Ids l>irth, 
yet the primdple has been dehnitfly aHirmed, that a Hindu 
may, if lie chooses, change the shasters or school of ]a\v by 
which he wishes to be governed. ( Havre V mVina rati y, 

Bahoo Doolav Sfvg (tvjl ofheiv. 4 Moore’s Indian Appeals, 
p. 259.1 The r(‘al test to be applied is by what shasters the 
customs and rk«'S of mnrriages and funerals are conducted; 
occasional or daily religious service's may be ebauged without 
effect ing a correspouding change in a Himlns legal liabilities. 

(Koomud Chnvder Hoy v. Bretakant Hoy, Suth. F. B. 73.) 



Classifioation 
of property 
under Hindu 
iaw. 


l^ower to 
make aliena- 
tions. 


Viii ' r A SUMMARY 

Property, according to the Hindu law, is 'of two descrip- 
tions, real (or immoveable) and personal (or moveable) ; 
which are further distinguished as ancestral and self-ac- 
quired. Moreover, the thing itself, whether moveable or 
immoveable, which is the subject of property, is capable of 
division into its component parts, whether by division of the 
thing itself, or of the mode of its enjoyment. The various 
holdings of immoveable property, or, in other words, tenures 
in land, are instances of it, and every, tenure is as distinct a 
subject of property as is tlje land itself. (Co well’s Hindu 
Law, vol. i., p. 82.) s 

It is now clearly settled, beyond all further question, that 
the Hindu law, according to the school of Bengal, makes no 
distinction between ancestral and self-acquired property as 
respects the right of alienation by sale, gift, will, or other- 
^vbe, HeiKje, in Bengal, a Hindu who has sons or other 
heirs can sell, give, or pledge as he pleases, without their 
consent, immoveable or moveable property, whether ances- 
tral or aquked, and can, by will, prevent, alter, or affect 
their succession to such property. {Tagore v. Tagore, 4. B, 
L. R, 0. C., p. 159.) 

Except in Bengal, the right of a Hindu in ancestral real 
property is always limited; any alienation by the occupant, 
without the cofnsent of all the heirs (i. c., sous, grandsons, 
€ind great-grandsons, whose rights in such property are 
declared to be equal to that of the occupant itself), or made 
without proof of legal necessity, or of its being made for the 
benefit of minors, or under such circumstances as to render 
the father the agent of the family for that purpose, is void. 
With respect to personal property of evey^ description, 
whether ancestral or acquired, and with resjoect to real pro- 
perty acquired or recovered by the occupant, every Hindu is 
at liberty to make any alienation or distribution which he 
may think fit, subject €nly to spiritual responsibility. 



THE HINDU LAW. 


IX 


II. INHERITANCE. 

The right of succession under Hindu Law is a right which succession 

« 

vests immidiately on the death of the owner of the property, 

It canrK)t tinder any circumstances remain in abeyance in 
expectation of the birth of a preferable heir, not conceived at 
the time of the owner's death. A child who is in the mother's 
womb at the time of the death is, in contemplation of law, 


actually existing, and will, on his birth, devpst the estate of 

any person with a title inferior to his own, who has taken in 

the meantime. — {Mayne, s. 422; Say^vadhikari, p. 892.) 

# 

The competence of a person to offer funeral oblations 
forms the test of his title to the inheritance. It is a well- 
known saying, that he alone is entitled to the property 
of the deceased who is competent to present exequial 
offerings to him." The principle that the right of inheritance, 
■according to Hindu Law, is wholly regulated with reference 
to the spiritual benefits to be conferred on the deceased pro- 
prietor, has been laid down by the highest judicial authority 
(1). It has been doubted, however, whether this principle is 
universally true in all the schools of Hindu Law (2). That 
it is strictly and absolutely true in Bengal is admitted, but 
it has been asserted that it is .not so elsewhere. According to 
the Mitakshara, it is said, (3) propinquity, and not offer- 


Person com- 
petent to of- 


entitled to 
inherit. 

Spiritual be- 
nefit, the 
criterion of 
the right to 
inherit. 


ings, is the test of heirship. But as the competence to 
confer spiritual b^^nefits on the deceased exactly measures the 
degree of kindred in which a given claimant stands to the 
late proprietor, and is an infallible guide in determining the 
preferable right to sucf'ession, the principle, that; spiritual bene- 
fiitis the criterion of the right of inheritance, must necessarily 
be universally true. (4) {Sarvadhikari^ pp, 131, 133,683). 


(1) B. L. R., Amrita Kumari, II, F. B, 28 ; Gunigovinda MaiiduL v, F. B. 
16; Govinda Prosad, XV, 35, &c., 

(2) Mayne, ss. 9, 423. (3) Mayne, s. 4.36. 

(4) But among the Hindus of the Panjab, the order of succession is de- 
termined by custom, and not by spiritual consi<leratioj)s and throughout the 
J^residency of Bombay, numerous relations,^ and especially females, inherit, 
to whom no ingenuity can ascribe the slightest religious merit. (A/ityne, s. 9.) 



A smiMAHY 


Two kinds of 
sraddUa. 


Competency 
of persons to 
offer oV)la- 
tions deter- 
mined by fix- 
ed rules. 

Inefficacy of 


relations iu 
contraven- 
tion of the 
rules. 

Tliree sorts 
of funeral 
offerings. 


The sraddhas are either individual (ekoddishtaX oT an- 
cestral All persons who are competent to cele- 

brate j)an;ana sraddhas are also entitled to perform 
ekoddislita sraddhas ; but the performers of the latter are 
not necessarily entitled to celebrate the parvana eraddha^ 
Hence the performers of the parvana rites have a prefer- 
g^ble claim, and they exclude the performers of any other 
description of e^gequial retes. The parvana sraddha is a 

sraddha with a double set of funeral cakes. Onecakeis offered 
to the father, one to the paternal grandfather, and one to 
the paternal great-grandfather. The sedond set of cakes are 
given to matei’nal ancestors, viz., one cake is given to the 
maternal grandfather, one to the maternal great-grandfather 
and one to the maternal great great grandfather. The crumbs 
of the first set are given to the remoter paternal ancestors 
only {Sarvadhikari, pp. 763 — 765). 

It is not every one who is entitled to present these offer- 
ings to the deceased. Even all his blood -relations do not 

O 

promiscuously enjoy this privilege. There are certain rules, 
framed with great precision, which determine the order 
according to which persons are entitled to perform the 
Sraddha rites of their deceased kinsmen. ^The least devia- 
tion from the fixed order invalidates the ceremonies, and 
no spiritual benefit can be derived from theftn. 

Mi\ Mayne says (s. 424) : — ‘‘A Hindu may present three 
distinct sorts of offering to his deceased ancestors ; either 
(1) the entire funeral cake, which is called an undivided 
oblation, or (2) the fragments of that cake which remain on his 
hands, and are wiped off it, which is called a divided oblation 
or (3) a mere libation of^ water. The entire cake is offered to 
the three immediate paternal ancestors, i. e. fatfier, grand- 
father, ’^and great-grandfather. The wipings, or lepa, are offered 
to the three paternal ancestors next above tliose who receive 
the cake, i. e., the persons who stand to him in the fourth, 
fifth, and sixth degree of remoteness. The libations of water 
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are ofjfered to paternal ancestors ranging seven degrees beyond 
those who receive the lepa, or fourteen degrees in all from the 
offerer ; some say as far as the family name can be traced. 

The generic name of sapinda is sometimes applied to the 

CO j 1 • • • 1. , Sapmda. 

onerer and nig six immediate ancestors, as he and all of these 

are connected by the same cake or pinda. But it is more 

usual to limit the term sapindci to the offerer and the three 

who received the entire cake. He is called the sakulya 

those to whom he offers the fragments, and the aamanododca 

of those to whom he |iresents mere libations of water.*** In 

the first place, sapindaship i5 mutual. He who receives 

offerings is the sapinda of those wlfo present them to him, 

and he who presents offerings is the sapinda of the person 

who receives them. Therefore, every man stands as the 

centre of seven persons, six of whom are his sapindas, though 

not all the sapindas of each other. He is equally the sapipda 

of the three above, and of the three below him. Further, a 

deceased Hindu does not merely benefit by oblations which 

are offered to himself. He also shares in the benefit of 

oblations which are not offered to him at all, provided they 

are presented to persons to whom he was himself bound to 

offer them while he was alive. As Mr. Justice Mitter said, 

‘If two Hindus are bound during the respective terms of 

their natural life to offer funeral oblations to a common 

ancestor or ancestors, either of them would be entitled after 

his death to participate in the oblations offered by the 

survivor to that ancestor or ancestors ; and hence it is that 

the person who offers those oblations, the person to whom 

they are offered, and the person who participates in them, 

are recognized as sapindas of each other.'” {Mayne, s. 424.) 

The sapii ^as just described are allagfnuiCcs, that is persons 

connected with each .other by an unbroken line of male 

descent. But there are other sapindas who are coanateSt or are cog 

— - nates, 

connected by the female line. {Mayne, s. 425 ) Bandhus, 

in the language oT the Mitakshara® are sapinda relations not Who are ban 



to the same gotra or family as the deceased 
lu ot\ier words, baivdhvis are those persons who are* 

y \Aood, as sapmdas to t\ve deceased, ou the female 

^ side, Bandhus then iu*e cognate sapmdas, ^Sasrcadhilcarlv 
p. 688.) 

As to the grounds upon which one heir is preferred to* 
long heirs, another, the following rules may be laid down. (Maytiey 8.432)* 

1* l^ch class of heirs takes before, and exlcudes tlie 
whole of, the suceeding chiss. The sapindas are allowed 
to come in before the sahwlyaSy because undivided oblationS' 
are considered to be of higher spiritual value than divided 
ones ; and the saJculyas are in their titrri preferred to the* 
samanodakaSy because divilied oblatiops are considered to 
be more valuable than Ijbations of water. 

2. The offering of a cake to any individual constitutes a 
superior claim to the acceptance of a cake from him, or the 
participation in cakes offered by him. On this ground the* 
male issue, widow, and d<aughter^s son rank above the fiscend^ 
ants, or (the brothers who offer exactly the same number oi" 
cakes as the deceased. 

3. Those who offer oblations to both paternal and 
maternal ancestors are superior to those who offer only 
to the paternal. Hence the preference of the whole to the 
half-blood. 

4. Those who are competent to offer funeral cakes to 
the paternal ancestors of the deceased proprietor, are invari- 
ably preferred to those who are competent to offer such 
cakes to his maternal ancestors only ; and the reason 
assigned for the distinction is, that the first kind of cakes are 
of superior religious efficacy in comparison to the second. 
And this rule extends, so far as to give a preference tO‘ 
one who offers a smaller number of the superior oblations 
over one who offers a larger number of the inferior sort. 

5. Similarly, those who offer larger numbers of cakes of 
a particular description are invariably preferred to those 
who offer a less number of cakes of the same description j 
and where the number of such cakes is equal, those* that are 
offered to nearer ancestors are always preferred ta those 
offered to more distant ones. 

The same remarks are equally applicable to the 
and aamanodakas. 
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Order of Succession. 

(а) All legitimate sens, * living in a state' of utviott witb 
their father at tho time of his deaths succeed equally to his 
property^ real and persotuih ancestral and acquired, "If a 
man has become divided from his sons, and subsequently 
has one or more sons born, he or they may take hia pro- 
perty exclusiyej.y^”— s, 4657^ 

(б) In default of sons, the grandsons inherit, ^ in which 
case they take pcfstirpes, the sons, however numerous, of 
one son, taking no more tifen the sons, however few, ot 
another son. 


(c) In default of sons and grandsons, the great-grandsons 
inherit; in wliich case they also take per stirpes, the soiis^ 
however numerous, of one grandson taking no more than the 
sons, however few, of another grandson. They will ta ke .fcho 
shares to which their fathers would, have beaa 


entitled had they survived. 




* The right of repreRentation is admitted as far as the great-grandson ; 
and the grandson and great-grandson, the fath»!r of tlie one and the father 
and grandfather of the other being dead, will take equal shares with their 
uncle and grand-uncle respective!}’. Indeed, the term putra or son has 
been held to signify, in its strict acceptation, a grainlson and great-grand- 
son. An adopted son is a substitute for a son of the body where uono 
such exists, and is entitled to the same rights and privileges. 

Where a legitimate son is born subsequently to adoption, he and the 
80U adopted inherit together ; but the adopted son ac- 

cording to the law of Bengal, q.qd one-four th t acoording to tlic doctrine 
of other schools. If two legitimate sons are subsequently born, then, . 
according to the Benares school, t 4 e property should be made into seven j 
parts, o f w hich the legiti mate, a oiia would take six ; and according to the! 
law as curreiit“i^se where, into live shares, of which the legitimate sousl 
would take four, and so ou, in the same proportion, whatever uumber o£^ 
legitimate sons may be born subsequently. 

There is a case on record, in which there were son^ by different wives, 
and one party claimed that the estate should be distributed accoriling to 
the numiier of wives, without reference to the number of sons borne by 
each (a distribution technically termed patnibhatja), averring that such had 
been the kulacliar, or immemorial usage of the family ; but the court de- 
termined tifkt the distribution among them should be made, not with re- 
ference to the mothers, but with reference to the number of sons; being 
of opinion that, although, in oases of inheritance, kulacliar, or family 
usage, has the prescriptive force of law, yet to establish kalachar it is 
necessary that the usage have been ancient ainl invariable. In the suc- 
cession to principalities and large lauded possessions, long-established 
kaiacha'*' will have the effect of law, amf convey the property to one soil 
to the exclusion of the rest. It has been stated by Mr. Colebipoke that 
the great possessions called zamirulariit, in official language, %^ai'e consider- 
ed by modern Hindu lawyers as tributary principalities. 


B 



xi 


A SUMMABT 


{d) la default of sons, grandsons, and great-grandsons in 
the male line, the inheritance descends lineally no fart her » 
and the widow iaherits.*But her interest is not absolute. 

(e) In default of the widow, the daughter inherits.f First 

• Aoconling to the law of Bengal, the widow inherits, whether her 
late^ husband was separated, or was living as a member of an undivided 
family ; but according to other schools, the widow succeeds to the in- 
heritance in the fomer case only, an undivided brother being held to 
be the next heir. If there be more than one widow, their rights are 
equal. If a man die leaving more than one widow (three widows, for 
instance), the property is considered as vesting i» only one individual 5 
thus, on the death of one or two of the^ widows, the survivor or survivors 
take the property, and no part vests & the other hsirs of the husband 
until after the death of all the widows. “The widows may be placed in 
possession of separate portions of the property, either by agreement among 
themselves, or by decree of Court, where from the nature of the property, 
or from the conduct of the widows, such a separate possession appears to 
bo the only effectual mode of securing to each the full enjoyment of her 
rights. But no partition can be effected between them, whether hy con- 
sent or by adverse decree, which would convert the joint estate into a-tt 
estate in severalty and put an end to the right of survivorship.” Mayne, 
8 , 469. Chastity is a condition precedent to the taking by the wido>w of her. 
husban<l’s estate. But her rights can not be defeated on the ground of her 
subsequent incontinence. Mayne, s. 470. 

According to the Bengal school, the unmarried daxtghter is first 
entit^d to the succession : if there bo no maiden daughter, then tho 
daughter who has, and t)ie daughter who is likely to have, male issue, 
are together entitled to the succ^feion ; and on failure of either of them, 
the other takes the heritage. Under no circumstaneeB can the daughters, 
who are either barren, or widows destitute or male issue, or the mothers 
of daughters only, inherit the property. 

According to the Benares school, in default of the widow, the maiden 
daughter inherits. Failing her, married indigent daughters. In default 
of indigent daughters, the wealthy daughters inherit ; but no preference 
is given to a daughter who has or is likely to have male issue, over a 
daughter who is barren, or a childless widow. 

According to the law of Mithila, there is no distinction among mar- 
ried daughters, whether they are indigent or wealthy, widowed and bar- 
ren^or having or likely to have male issue. 

above rule of succession is applicable to Bengal in every possible 
case; but, elsewhere, only where the family is divided : for, according to 
the doctrine of the Benares and other schools, even the widow, to wnom 
the daughter is postponed, can never inherit, where the family is in a state 
of union ; nor can the mother, daughter, daughter’s son, or grandmother. 
The father’s heirs in such case exclude them. 

Where daughters of the same class exist, they all, except in Bombay, 
take jointly in the same manner as widows with survivorship. If at the 
death of the last survivor another class of daughters exists, wno have been 
previously excluded, they will come iu as next heirs, if admissible. ” Where 
property is impartible, the eldest of all the daughters, or of the class which 
takes precedence, is the heir. — Mayne s. 475. The only exception to this 
jrule is thus stated by Mr. MacN^aghten : “If one of several daughters, 
who have as maidens succeeded to their fathei‘’a property, die leaving sons 
and sisters or sister’s sons, then ^according to the law of Bengal, the sons 
alone take the share to which their mother was entitled, to the exclusion 
of the sister^ or sister’s sons.”— Mayne, s. 476. 
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the unmarried, theb the married daughters. The interest of 
the daughter also is not absolute. 

(/) In default of the qualified daughters, daughter’s sons 
inherit.* They take per eapita, and not per etirpee. 

(g) In default of daughter’s sons, the father inherits> 
according to the Bengal school.f 

(h) In default of the father, the mother^ (but not the step* 
mother) inherits. Her interest also is not absolute. 

(i) In default of father and mother, brothers inherit.§ 


It has be€*n hel<f in Bengal that the daughter is under the same obliga^ 
tion to chastity as a widow ; therefore,^s the law is now settled, incon- 
tinence will prevent her taking the estate, but will not deprive her of it if 
Bhe has once taken it. In Bombay, however, it has been held after a full 
examination of all the authorities bearing on the point, that under the ia'W 
prevailing in Western India, a widow is the cailv femaJei. heir, ^h n ia^Tc^ 
^qluded JQSpip.ipR of tk^^^ 

High Court seems to be in the same direction,” Mayne, 473. 

* If there be sons of more than one daughter, they take par capita^ 
and not, as the son’s sons 'do, per stirpes. If one of several daughters, 
who had, as maidens, succeeded to their father’s property, die leaving 
Sons and sisters, or sister’s sons, then, according to the law of Bengal, 
the rons alpne take the 8hai:e.ixuwhich the mother was entitled, to the 
exclusion of the sisters and the sisters’ sons ; and if one of several daughters, 
who had, as married women, succeeded their father, die leaving sons, sisters, 
or sisters* sons, according to the same law, the sisters exclude the sons ; and 
if there be no sister, the propei*ty will be equally shared by her sons and her 
Bisters’ sons. This distinction does not seem to prevail anywhere but in 
BengaK 

Under no circumstances, can a daughter’s son’s son or other descendant, 
or her daughter (except in Bombay) or husband, inherit immediately from 
ber the property which devolved on her at her father’s death : such pro* 
perty according t5 the tenets of all the schools, will devolve on her father’s 
next heir, and will not go as her strixlhun to her own heir, “Wheio the 
estate is impartible, it passes at the death of the last daughter to the eldest 
of all the grandsons then living and not to the eldest son of the last 
daughter who held the e.state. ” — Mayne, s. 478, 

+ But according to other schools, the mother succeeds to the exclusion 
of the father. 


4 Her interest, however, is not absolute, and is qf a nature similar to 
that of a widow. On her death, the property devolves on the heirs of her 
son, and not on her heirs. ^‘In Bengal it has been held that the rule which / 
incapacitates an unchaste wife from succession, applies also to a mother. ” — ^ ^ 
Mayne, s. 481. 

§ First, •the uterine associated brethem; secondly, the unassociated < 
brethren of the whole blood ; thirdly, the associated brethren of the half*! 
blood 5 and, fourthly, the unassociated brethren of the half-blood. The! 
above order supposes that the deceased had only uterine or only half*! 
brother, and that they were all iinited or all separated. But if a man die,; 
leaving an uterine brother separated, and a half-brother associated or re* ' 
united, these two will inherit the property in equal shares: 

« The Mayukha prefers nephews of the whole to bi others of the halfj 
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(jyin default of brothers, their soi>s inherit.^ 

// {k) In default of brothers’ sons, their grandsons inherit in 
tike same order, and in the same manner, according to the 
law as current in Bengal.*!* 

ij,) In default of brother’s grandsons, sister’s sons inherit 
according to the law of Bengal. J 


Wood, and its authority is paramount in Ouzerat, and the island of 
-Bombay.” — Mayne, s. 482. 

Si sters are not enumerated in the order of heirs. 

A brother’s son^ his father being dead ) is not entitled to inherit together 
ivitli the brother (/. e,, his uncle). ^ 

■A case occurred in which the deceased left two brcfthers and a widow, 
and the widow succeodiiig, one of the brotliers died during the time she 
held possession. The son of the brother who so died claimed, on tlie death 
«ot the whlow, to inheiit together with his uncle, and the fallacy -of tlie 
opinion which maintained the justice of his claim consisted in supposing, 
that on the <leatli of the Hrst brother the right of inheritance of his other 
two surviving brothers immediately accrued, and that the dormantf right of 
the brother who dictl secondly was transmitted to his son. But, in point 
of fact, while ^the widow survived, neither brother had even an inchoate 
right to inlierit the property, and consequently tlie brother who died during 
her life-time could not have transmitted to his son a right which never 
-appertained to himself. 

* But in regard to their succession there is this peculiarity, that if a 
iirother’s sons, whose father died previously to the devolution of the 
.property, claim by right of rejireseutation, they take per stirpes with 
iheir uucle, being in that case grandsons inheriting with a son ; but when 
the 6ucces.siou devolves on the brother’s sons alone as nephews, they take 
^per capita^ as daughter’s sons do. 

“ The adopte<l son of a brother succeeds exactly as he would have done 
if he had been the natural born son of that brother,” - Mayne, s, 485. The 
Mayuklia. “ allows the sons of a brother of the full blood to succeed before 
A half-brother, and it appears also to allow the sons of a brother who is 
^dead to share along with surviving brothers.” — Mayne s.*484. 

it.Butthelaw of Henarcs, Mithila, and other provinces, does not enu- 
merate the brother’s grandson in the order of heirs, aud assigns to tlie 
paternal graiulmother the place next to the brother’s son. 

“ The same distinction as to whole and half-blood prevails as in the case 
of brothers. Of course, he cannot succeed so long as any nephew is alive 
except by special custom.” (In the punjab, nephews and grand-nephews 
succeed together^ — M|kyne, a. 486. 

X But, according to other schools, the paternal grandmother, as above 
stated, is ranked next to the brother’s son, and the sister’s son, also is 
-excluded from the enumerated heirs. This point of law was established 
in a case decided by the Sudder Adawlut, in which the suit being for the 
landed estate of a deceased Hindu, situated in Bengal, by the son of his 
sister against the son of his paternal uncle, it was ruled that,^ according 
to the law of Bengal, the plaintiff would be heir, but, according to the 
law of Mithila, the defendent. 

There a differenoe of opinion among different writers of the Bengal 
school as to the whole and half-blood ^.some maintaining that an uterine 
aister^s son excludes the sou of ^ sister of the half-blood ; but according 
to the most approved authorities, there should be no distinction. A 
aister^s daughter is nowhere enumerated in the order of heirs. 
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{fri) In default of sister^s sons, the inheritance is thus con* 
tinned agreeably to the doctrine of the Begnal school, as laid 
down in the Dayakrama sangrruAa;— Brother's daughter's 
son — Paternal grandfather — Paternal grandmother— Pater- 
nal uncle, his son and grandson — Patenal grandfather’s 
daughter's son — Paternal uncle's daughter’s son — Paternal 
great-grandfather — Paternal great-grandmother—* Paternal 
grandfather’s brother, his son and grandson — Paternal great 
grandfather's daughter’s son and his brother's daughter's 
son. On failune of all th<ise, the inheritance goes in the 
maternal line to the materual grandfather ; the maternal 
uncle ; his son and grandson and daughter's son ; the mater- 
nal great-grandfather, his son, grandson, great-grandson, and 
daughter’s son ; and to the maternal great-great-grand faher, 
his son, grandson, great-grandson, and daughtev’s son. In de^ 
&iult of all these, the property goes to the remote kindred 
in the descending and ascending line, as far as the four- 
teenth in degree ; then to the spiritual preceptor; the pupil ; 
the fellow-student ; those bearing the same name ; those 
descended from the same partriarch ; Brahmins learned in 
the Vedas ; and, lastly, to the king.* 

According to the law as current in Benares, in default of 
the son, and son’s son and grandson, the widow (supposing 
the husband’s estate to have been distinct and separate) suc- 
ceeds to the property under the limited tenure above speci- 
fied. But if her husband’s estate was joint, and held in co- 
parcenary, she is only entitled to maintenance. 

In default of the widow, the maiden daughter inherits. 
In her default, the married indigent daughter. In her 
default, the married wealthy daughter. Then the daughter’s 
son, but the Vivadaohandra, the Vivadnratnakara, and 

♦ Where there is a failure of heirs the Crown by the general prerogative, 
will take the property ( even of Brahmans ) by escheat, but will take it 
subject to any trusts or charges aifectiug it. 933 } 1. L. 

B,, 1 Calc. 3»1 ; L. B., 3 I. A. p. 92 ? 8 Moore s 1 A., 500). 


i, authorities which are current in Mithil^, 
•do not enumerate the daughter’s son among the serifs of 
heirs. The mother ranks next in the order of succession, and 
after' her the father. In default of him, brothers of the whole 
blood succeed ; and in their default, those of the half blood. 
In their default their sons inherit successively ; then the pa=' ■ 
ternal grandmother ; next the paternal grandfather ; the pater- 
nal Uncle of the whole blood ; of the half blood ; their sons 
successively ; the paternal great-grandmother ; the pater* 
nal great-grandfather, his son add grandson successively ; 
the paternal great-grandfather’s mother ; his father, his 
brother, his brother’s son. In default of all these, the so* 
pindas in the same order as far as the seventh in degree, 
which includes cmly one grade higher in the order of ascent 
than the heirs'above enumerated. In default of eapindaSi 
the eamanodakas succeed i and these include the above 
enumerated heirs in the same order as far as the fourteenth 
in degree. In default of the samanodaias, the handhua 
or cognates succeed. These kindred are of three discrip* 
jtions: personal, paternal, and maternal. The personal 
I kindred are, the sons of his own father’s sister, the sons of 
I his own mother’s sister, and the sons of his own maternal 
I uncle. The paternal kin dred are, the sons of* his father’s 
* paternal auat, the sons of his father’s maternal aunt, and 
the sons of his father’s maternal uncle. His maternal 
kindred are, the sons of his mother’s paternal aunt, the sons 
of his mother’s maternal aunt, and the sons of his mother’s 
maternal uncle. In default of them, the A chary a or spiri- 
tual preceptor: the pupil, fellow-student in theology, learned 
Brahmins ; and lastly, the estate escheats to the •ruling 
power.* 

The order of succession as it obtains in Mithila corres- 
ponds with^what is here laid down. 

* See note in the preceeding page* 
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The order of succession, agreeably to the law as curjrent* 
in the south of ludia^ does not appear to- differ from that of 
Benares. 

In the Vyavaharamayuhha, an authority of great eminence 
in the west of India, a considerable de\^iation from the above 
order appears ; and the heirs, after the mother, are thu^* enu- 
merated. The brother of the whole blood, his son, the pater- 
nal grandmother, the sister, the paternal grandfather, and the 
brother of the half blood, who inherit together. In default 
of these, the sp/pindas, thpe savfhanodalca&r and the handhu9 
inherit successively, according Jio their degree of proximity 
It may be stated, as a general principle of the law aa 
applicable to all schools, that he with whom rests the right of 
performing obsequies is entitled preference in the order 
of succession ; but there are exceptions to this^rule** 


III — EXCLUSION FROM INHERITANCE. 

The disqualified persons en^^merated by Menu are, viz.,, 
i mpotent per sons, f outcasts T, persons born blind and deaf, 
mad men, idiots, dumb, and those who have lost a sense or a 
limb ; ta which may be added persons affected with grievous 
and incurable malady, such as leprosy (not in a mild and 
simple formj^but when it assumes a virulent and aggravated 
type). 

“These persons are debarred from their shares, because they 
are incompetent to perform the religious rites which con- 
duce to the spiritual welfare of the deceased.” Sarvadhi-- 
kari, 966. • 

Blindness, to cause exclusion from inheritance, must be 
congenital. Mere loss of sight which has supervened after 
birth is not a ground of disqualification. t Incurable blind- 
ness, if not congenital, is not such an affliction as, under the 


* For instance, in the case of a widow dying and leav^ing a brother and 
daughter her surviving, the daughter takes to the exclusion of the brother, 
although the exequial ceremonies must be performed by the latter. 

t Mahesh Chunder Roy v, Chunder Mohun Roy, 14 B, L. R., 273 ; Mu- 
rarji Gokul Das v. Farvati Bai. I. L. R., 1 Bomb., 177. ^ 
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Hioda law, excludes a person from inheritance.* The 
Iremarks apply to- those that are deaf or du-m>b. Their deaf- 
ness and dumbness,^ to operate as grounds of disqualWicationy 
must be pro\red to have been? congen-itai and iiicurable,*fr 
(Sarvad/iikari^ pp* 956 — 957 J 

The lame and the cripple, ii> order to be excludedy must be 
bora ao^ la like tnanuer, peracHia depr^ived of the vise of 
their hands must signify such as are destitute of the use of 
both bands from the day of their birth. Insanity and idiocy 
are grounds of* exclusion. “ idiot,’* says the Madras 
High Court, ** is one of mrsoivid and imbecile mind who has- 
been so from his birth. The question of unsoundness and 
imbecility is to be determined not upon wire-drawn spe- 
culations, but upon tangible and uninistakcable facts.]:** I'he* 
mental incapacity which is to disqualify on the ground 
of idiocy is not utter mental darknesa If, however,, a per- 
son is unfit for the ordinary intdrcourse of life, he is, as to 
all legal* disabiH ties and incapacities, in the position of an 

idiot. It is believed that,^ us madness is nw>re a disease than 
incapacity of the mind, it must not be placed in the category 
as blindness, dumbness, idiocy, &c. If it can be^ simply 
shown that a party was insane at the lime when the suc- 
cession opened, he is incapable of inheriting. § Where it 
is contended that a person is inajpable of inheriting by 
reason of an incurable disease, the strictest proof of the 
incurability of the disease will be required || Leprosy to 
be a ground of disqualification, must be of the sanious or 
ulcerous type.1T Elephantiasis, atrophy, and marasmus 
are also mentioned among disqualifying diseases. — Sarva^ 
dhikari^ pp. 960 — 96 

- - ■ ■ " ■ ^ ■■ ■ P. ■ ■■ IB ^ 

* Uma Bai v, Pedmanji, I. L. R., 1 Bom., 557. 

t Ballabhram Shlvnaryan v. Bai Bari Ganga, 4 Bomb., H. O., t35; Par- 
esh Mani Daai v. Dinanatb Das, 1 B. L. K., 117. 

X Tirumamagul Amtnal v. Ramasami Ayyangar, 1 Mad. H. O., 314. 

§ Dwarka Nath Bysack zr. Mahendranath Bysack, 9 B. L. R., 198 ; Braja- 
bbukan Lall Ahasti t/, Biehaii Dolii, B. L. R., 204. See also 13 Moor. X* 
A., 519; 14 Moo. I A., 176. 

\\ 2. W. R. 125. * 

% Ananta Rama Bai, I. L. R., 1 Bom,, 554. See also Mad. S. C, 
1860, p. 238 ; Jauardhun Pauduraug v, Oopal Basudev Pauduxaug, 5 
H. C., 145. ^ 
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regards loss of caste> it may be observed thxit any for^ 
feiture of rights on any person on account of his renouncing 
his religion or being deprived of caste has ceased to be en- 
forced as law. 

Food and raiment should be given to the disqualified per- 
sons, except to the outcast and his son begotten after his 
degradation ; but the sons of the djsquahfied pemilJ^hejn^ 
free from similar defects shall obtain their father's shareuof 
the inheritance. m 

IV. STRIDHUN, OR WOJIAN's SEPARATE PROPERTV. 

Strldhwn has been thus defijsied by Menu : — What was 
given before the nuptial fire, what was given at the bridal 
procession, what was given in token of love, and what was 
received from a mother, a brother, or a father, are considered 
as the six-fold separate propertj^^ of a married weman.” 

This description of property is not governed by the ordi- 
nary rules of inheritance. The succession to it varies accord- 
ing to circumstances. It varies according to the condition 
of the woman, and the means by which she became possessed 
of the property.* 


* To such property left by -an unmarrierl woman, the heirs are her 
brother, her father, and her mother successively, and, failing these, her 
paternal kinsmen in due order. 

To such property left by a married woman given to her at the time 
of her nuptials, \he heirs are her daughters ; the maiden, as in the 
ordinary law of inheritance, ranking first, and then the married daughter 
likely to have male issue. (It may be here ineiitio?ied that on the death of a 
maiden or betrothed daughter on whom the inheritance ha<l devolved, and 
who proved barren, or on the death of a widow who had not given hirtii 
to a son, the succession of the property which they had so inherited will 
devolve next on the sisters having and likely to have male issue ; afid in 
their default, on the barren widowed daughters. ) The barren and widowed 
daughters, failing the two first, succeed as co-heirs. In default of 
daughters, the son succeeds ; then the daughter’s son, the sou’s sou, the 
great-grandson in the male line, the son of a contemporary wife, her 
grandson and her great-grandson in the male line. In default of all these 
descendants, supposing the marriage to have been celebrated according to 
any of tlio first five forms, the husband succeeds, and tlie brother, the 
mother, the father. But if celebrated according to any of the three last 
forms, the brother is preferred to the husband, and both are postponed to 
the mother and father. In default of these, the heirs are successively as 
follows : — Husband’s younger brother, his younger brother’s son, his elder 
brother’s son, the sister’s son, husband’jf .sister’s son, the brother’s son, the 
son-in-law, the father-in-law, the elder brother-in-law', tbf* the 

sahitlyasy the samanodakas. 

c 
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But -in all such cases to each of the father's wives who is 
a mother, must be assigned a share equal to that of a son, 
and to the childless wives a sufficient maintenance.* 

To the unmarried daughters such portions are alloted as 
may suffice for the due celebration of their nuptials. 

Any improvement of joint property effected by one of the 
brethern does not confer on him a title to a greater share ; 
but an acquisition made by one, by means of his own un^ 
assisted and excliissive labour, entitles the acquirer, accord- 
ing to the law of Bengal, to aMouble share on partition. f 
If the patrimonial stock was used, all the brethern share- 
alike. If the joint stock have not been used,J he by whose 
sole labour the acquisition has been made is alone entitled 
to the benefit of it. 

And wheVe property has been acquired without aid from 
joint funds, by the exclusive industry of one member of an 
undivided family, others of the same family, although they 
were at the time living in coparcenary with him, have no 
right to participate in his acquisition. The rule is the same 
with respect to property recovered, excepting land, of which 
the party recovering it is entitled to a fourth more than 
the rest of his brethern. It has also been ruled that, if 
lands are acquired partly by the labor of one brother, and 
partly by the capital of another, each is entitled to half a 
share, and that, if they were acquired by the joint labor and 
capital of one, and by the labor only of the other, two-thirds 

* But according the Miiakahara and other works current in Benares 
and the southern provinces, childless wives are also entitled to shares, the 
term mata being interpreted to signify both mother and step-mother. 

- t It was accordingly ruled, that where an ^ estate is acquired by one of 
four brothers living together, either with aid from joint funds, or with 
personal aid from the brotheis, two-lifths shoud be given to Oie acquirer, 
and one- fifth to each of the other three. But according to the law as 
current in Benares, the fact of one brother having contributed personal 
labor, while no exertion was made by the other, is not a ground of dis- 
tinction. 

X What constitutes the use of joint stock is not unfrequently very diffi- 
cult to determine, and no general rule can be laid down applicable to all 
cases that may arise. Each individual case must be decided on its own 
merits. /- 
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Biiould belong to the former, and one-third to the latter ; but 
this provision seems rather to be founded on a principle of 
equity, than any specific rule of Bindu law. 

Presents received at nuptials, as well as the acquisitions 
of learning and valour, are, generally speaking;, not claimable 
by the brethern on partition. An undivided residue is not 
subject to. the ordinary rules of partition of joint property ; 
in other words, if at a general partition any part of the pro- 
perty was left joint* the widow of a deceased brother will not 
participate, notwithstandir^ the separation, but such undi- 
divided residue* will go exclusively to the brother. 

Partition may be made without having recourse to writing 
or other formality ; and in the event of its being disputed at 
any subsequent period, the fact may be ascertained by cir- 
cumstantial evidence. It cannot always be inferred from the 
manner in which the brethern live, as they may reside appa- 
rently in a state of union, and yet, in matters of property, 
each may be separate , while on the other hand, they may 
reside apart, and yet may be in a state of union with respect 
to property. 

VI. OF THINGS IMPARTIBLE. 

Although by Hindu law, as understood in all the schools, 
the wealth of the father becomes, at least at his death, divi- 
sible amongest all his sons ; yet there are exceptions to the 
rule, some properties being regarded as in their nature or on 
the ground of long usage impartible, and others being re- 
served exclusively to one co-parcener by the title of exclusive 
acquisition. To the former class belong principalities and 
extensive zamindaris in the case of great families, when it 
is shewn that the usage has prevailed for a very long series 
of years, sufficient to control the general law of inheritance.* 

* Wit respect to a raj as a principality, the general rule is that it is 
impartible. ( Baboo Ounenh Duti Singh v. Maharajah Moheshwr Singh* 6 
Moore’s Indian Appeals, p. 187.) 

A Pooliam is a tract of country suHyect to a petty chieftain. It is in the 
nature of a raj. It may belong to au undivided family, but is not the 
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VIJU — MAUBIAGE. 

‘ Manii^ amon^ tbe Hindus is not only a civil contrasty 
but a sacrament ; and an unmarried man has been declared 
l;0 be incapa<ntated for the performance of religious cere- 
monies 

of ]^rtition. It can be held by only one member of the family at 
time, who is styled the PoUigar, the other members of tlie family being 
entitled to a maintenance or allowance out of the estate. 

The impartibility of property self-acquired by one of the members of 
an undivided family is so explicitly reco^nizt‘d by tho^lder authorities that 
no doubt could ever have rested upon the doctrine so established. Even a 
building erected on the joint estate by tone member, at his own expense 
remains his separate acquisition, ami is not divisible. ‘^A house, garden, or 
the like,” says the author of the Ihf^’abhaga (chap, ii., sec. vi , verse SO,) 
“which one of the co-lieirs has constructed within the site of the dewlJing 
house during the father’s life-tiino, 1 ‘einains his indivisible property, for his 
father has assented by not forbiilding the constructin of it.” 

The gains of science are also excluded from partibility. But the ordinary 
gains of learning or science, which have been taught at the expense of 
the family-fund, are subject to partition. 

Places of worship and saoritice a'e impartible. To divide buildings used 
for those purposes would be to render them utterly unsuited for the pur- 
poses and objects for which they are intended. Pai-ties jointly entitled 
to the use of such buildings “can enjoy their turn of worship, unless they 
can agree to a joint worship, and any infringement of the right to a turn in 
the worship can be redressed by a suit.” “We cannot,” said the High 
Court of Bengal, * ‘permit the object for which they were erected to be 
neutralized by .dividing them ” 

Dewuttur lands also are impartible. Those for whose benefit they are 
dedicated can by consent from separate religious establishments, and assign 
to each a palla or turn of worship. {.Elder widow of Raja Chulter Sein v. 
Younger widow of ditto. Select Reports, new edition Vol. i p, 239.) 

With regard to effects which are not liable to partition, the author of 
the Mitakshara quotes the text of Yajnavalkya (Mit£\J^shara, chap, i., • 
sec. iv., verse 1) : — Whatever else is acquired by the co-parc«uer himself 
without detriment to the father’s estate, as a present from a friend, or a 
gift at nuptials, does not appertain to the co-heirs, nor shall he who re- 
covers hereditary property which had been taken away give it up to the 
parceners, nor what has been gained by science. ” 

Again, the ornaments and clothes worn by each person are exclusively 
his, but what has not been used is common and liable to partition. 
(Mitakshara, chap, i., sec. iv., verse 19.) 

.Again, what is obtained through the father’s favour is exempt from 
palrtition according to a text of Yajanvalkya. “Effects which have been 
given by the father or by the mother belonging to him in whom they were 
bestowed.” (Mitakshara chap, i., sec. iv,, verse 28, and sec. vi., verse 13.) 

Self -acquired property is exempt from partition, provided it bS acquired 
without detriment to, or use of, the joint estate. So also articles of personal 
use, and things which are in their nature indivisible, such as a common 
road are exempted. 

Jimutavahana treats in the sixth chapter of the Dayabhaga upon the 
subject of impartibility, and enumerates the following as exempt from 
•partition: (1) The gains of science obtained from displaying and mak- 
ing known one’s own knowledge ; (2) gains of valhur ; (S) wealth received 
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^iiere are eight forma of marriage : the Brahma^ Daiw 
Arshctj PrajajHitya^ Asura^ Gandhufva^ Itakshaha^ and 
Paimeha,* 

The relations with whom it is prohibited to contract ma- 
trimony are thus eimmerated by Menu : — '"She who is not 
descendecl from his paternal or maternal ancestors within 
the sixth degree, and who is not known by her family name 
to be of the same primitive stock with his father and mother, 
is eligible by a. twice-born man for nuptials and holy union.” 

Adultery is a criminal, as well as a civil, offence, and an 
action for da»nages as preferred b^^ the husband seems to lie 
against the atlulterer. 

In all cases,* and for wh^atever cause fexcopt adultery), a 
wife ma}" have been deserted, i?hc is entitled to sufHcieut 
maintenance. + 

Coverture incnpacitatf s a woman from all contracts, J with 
certain exceptions. 

on account of marriage at the time of accepting a bride ; (4^ items of pro- 
perty required for personal use. Again, ‘‘a house, ga'den, or the like, 
which one of the co-heirs lia<l constructed within the site of the dwelling- 
place during his father’s life-time, remains his indivisible property, for his 
lather has assented by Jiot forbidding the construction <>f it.” 

* The first four forma are peculiar to the Brahminical tribe ; the fifth 
to Vaisyas and Sudras : the sixth and seventh to the Kshatrifa ; and the 
last is reprobated for all. In the Brahma nuptials, the damsel is given 
(by the father) when lie has decked her as cleg,T,ntly as he can, to the 
bridogroom, whom he has invited ; in the Dama^ to the priest employed 
in performing the .sacrifice ; in the Arska, to the bridegroom, from whom 
he receives (for religious purposes) a bull and a cow. When the father 
gives her to a suitor, saying ‘perform all duties together,’ the marriage is 
nsimed^ Pnfjapa/a or Kaya^ and a son produced by it confers purity on 
himself ana on six descendenta in the male line ; an Asura marriage is 
contracted by receiving pr<}perty from the bridegroom ; a (iandharvvu by 
reciprocal amoioiisagreenient ; a Bakshasaj by seizure in war ;a Paischaha^ 
by deceiving the damsel. 

+ In the event of a man forsaking his wife without just cause, and 
marrying another, he shall pay his first wife a sutn equal to the expenses 
of his second marriage, provided she have not received any fttridhun^ or 
make it up to her, if she have ; but he is not required in any case to 
assign more than a third of his property. ^ 

Among the many faults for which a wife be lawfully deserted, the 
chief are, barrenness, insanity, atlultery, waste of her husband’s property, 
drunkenness, an incurable and grievous malady (as leprosy and the like), 
and degr^ation from estate. 

X But those contracts are valid and binding, which are made by wives, 
the livelihood of whose husbands chiefly depends upon their labour ; so 
also are those made for the support of the family during the absence or 
disability, mental or corporeal, of the husband. But the correct opinion 
serins to be that, except in cases where, by the Hindu as by the Biiglisli 
law, she may be reasonably taken to have contracted merely as the agent 
or sei vant of her husband, she is fully Capable of entering into any lawful 
contract, whether she has separate property or not. 
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VIII.— ADOPTION* • 

In the present age, two, or at the most three, froras of 
adoption only are allowed : fhe Duttaka or son given, the 
KrUima f or son made, and the Dwyamiishayana or son of 
both fathers. The Duitaka and the Kritnma J are the most 

4 

common. 


* A son of any description should he anxiously adopted by one m^o has 
no male issue, for the funeral cake, water, and solemn rites, and for the 
celebrity of his name. The following texts of Menu contain some of the 
requisite conditions for the adoption of a son : — • 

“ He whom his father, or mother wiKi her husbaijd’s assent, gives to 
another as his son, provided that the donee have no issue, if the boy be of 
the same class, and atf jctiouatcly dtsposed, is considered as a son given, 
(jift beinfj confirmed by pouring waier.^^ “He is considered as a son 
made or adopted^ whom a man takes as his own son, the boy being equal 
in class, endued witn filial virtues, acquainted with the merit of j>erform’ 
mg obsequies to his adopter^ and with the sin of omitting them/’ 

t The Krithv^a form of adoption. — It prevails only in Mithila. This 
form requires no ceremony to complete it, and is instantaneously perfect- 
ed by the offer of the adopting, and the consent of the adopted, perty. 
There is no restriction except as to tribe, it being requisite that the tribe 
of the adopting father and the adopted son be the same. There is no limit 
as to age, and no condition as to the performance of cereinenies, so much 
so that it has been said that a man may adopt his own brother, or even his 
own father. But he, j^_well as his issue, continues after the iidoption to 
be c onsid ered a memb^ of his natural family, ^^nd he takes the. ri- 
tauce both his own family and that of liis adopting father. Another 
peculiarity of this species of adoption is, that a person adopted in this 
from by the widow does not thereby become the adopted son of the 
husband, even though the adoption should have been permitted by the 
husband ; and the express consent of the person nominated for thp adop- 
tion must be obtained during the life-time of the adopting party. This 
relation of Kritrima son extends, as has already been observed, to the t*,on- 
tracting parties only ; and the son so adopted will not be considered the 
grandson of the adopting father’s father, nor will the sou of the adopted be 
considered the grandson of his adopting father. 

X The Dwyamushayana^ — In this peculiar species of adoption, the 
adopted son still continues a member of his own family, and partakes of the 
estate both of his natural and adopting father, and, so inheriting, is liable 
for the debts of each. * To this form of adoption the prohibition as to the 
gift of an only son does not apply. It may take place either by special 
agreement that the boy shall continue son of both fathers, when the son 
adopted is termed Xitya Dwyamushayana ; or otherwise, when the ceremony 
of tonsure may have been performed in his natural family when he is 
designated Anityd Dwyamushayana i and in this latter case, the connection 
between the adopting and the adopted parties enduros only during the life- 
time of the adopted. His children revert to their natural family. With a 
legitimate son subsequently born, the Dvoyammhayana takes half a share of 
his adopting father’s property. 
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It is an universal rule in Bengal and Benares, that a 
woman csan neither adopt a son, nor give away her son in 
adoption, without the sanction of her husband previously ob- 
tained.* The competency of a widow to adopt a son, with 
the sanction of her husband expressed before his decease, is 
fully established.t It has been ruled that in the case of an 
adoption made by a widow without having obtained the con- 
sent of her liusband (or in which the adopted son shall not 

have been delivered over to her by either %f his parents, but 
only his brother) the adoptiqp is invalid. It is required that 
the party adopting should be destitute of a son and son's 
son, and son's grandson ; that the party adopted should 
neither be the only nor the eldest son, nor an elder relation, 
such as the paternal or maternal uncle ; that he should be of 
the same tribe as the adopting party ; that be ^should not 
be the son of one whom the adopter could not have mat ried, 
such as his sister's son or daughter's son.f It is lastly 
requisite that the adopted son should be initiated in the 
name of the family of the adopting party, with the prescribed 
form and solemnities. % 


* But it does not appear that the prohibition in Mithila, which prevail, 
against her receiving a .son in adoption according to the Datcaka forms 
even with the previous sanction of her husband, he being dead, extends to 
her receiving a boy in adoption according to the kritrima form: and the 
son so adopted will perform her obsequies, and succeed to her peculiar pro- 
perty, though not to that of her deceased husband. It is not* uncommon in. 
the province of Mithila for the Ihusband to adopt one Kritrima sou, and 
the wife another. 

+ According to the law of the western provinces, a woman can adopt 
a son, with the sanction^of her husband’s kiuderd, after his death. 

t This last rule, however, applies only to the three superior classes, and 
does not extend to Sudras. 

§ The adoption being once completed, the son adopted loses all claim 
to the property of his natural family, but he is estranged from his own 
family only partially; for the purposes of marriage, mourning, &c., he 
is not considered in the light of a stranger, and the prohibited degrees 
^ntinue inafull force as if he had never been removed. His own family 
have no claim whatever to any property to whicn he may have succeeded. 
He becbmes (with the exception above noticed) to all intents and purposes 
a member of the family of his adopting father. 

D 
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If a man has a son, anil thii son of an elder son deceased 
lie may gUe tlm former away in adoption. Two persons 
cannot join in the adopticni of one sob, A notion seems to 
have prevailed, that two brothers might adopt the same in- 
dividual; but this is entirely erroneous. It is clear that a 
man havmg adopted a boy, and that boy being alive he can- 
not adopt another It seems to be admitted that a man 
having a legitimate son may not only authorize his wife to 
adopt a son after J|is death, failing such legitimate son, but 
also, failing the son so adopted. |o adopt another in his stead; 
and it has also been ruled that authority to a wife to adopt 
in the event of a disagreement between her and a son of the 
husband, then living, will not avail ; though authority to 
adopt, in the event of that son’s death, would be valid.* 

The adopted son succeed.s to his adopting father’s pro- 
perty collateralhj as well as lineally ^ and excepting the case 
of Dwyamushnyann/i^ excluded from participating in his 
natural father’s property. He has also no legal claim to 
the property of a Bandhii or cognate relation, e, g,, an 
adopted son cannot inherit the property of bis adopting 
mOther’.s father. 

A boy adopted hy a widow with the permission of her late 

* 

husband has all the right of a posthumous son, so that a 
sale made by her to his prejudice of' her late husband’s pro- 
perty, even before the adoption, will not be valid, unless 
made under circumstances of inevitable necessity. 

The question as to the proper age for adoption has been 
much discussed^' and the most correct opinion seems to be 
that there is no defined and universally applicable rule as to 

* In the case of a Hindu of Bengal dying in his farther’s life-time 
-without issue, but leaving a widow authorized to adopt a*ton, if sui^ 
adoption be made by the widow, with the knowledge and consent of her 
deceased husband’s father, at any time before he shall have made any 
other legal disposition of the property, or a son shall have born to 
his daughter in wedlock, no such subsequent disposition or birth shall 
invalidate the elaim of the son' so adopted to the inheritance. 
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tfee^age beyond which adoption cannot take place, so long asi 
she initiatory cerentony of tonsure according to one opinion, 
and of investiture according to another* has not been per- 
formed in the family of the na-tural father. 

According to the Dattaka Mimansa the period fixed be- 
yond which adoption cannot take place is- the age of five- 
years. 


In the ZycittoJcfi Ghandvicob the period fixed for adoption 
is extended, with respect to the three superior tribes, to their 
investiture with the ciiaractc^fistic chords, which ceremony is 
termed JJpanycjtiva, and is subsequent to tl>at of tonsure or 
Ghvurakarana ; and with respect to Sudras, to their con. 
tracting ni>arriage. But investiture in the one case, and 
marriage in the other, m.ust be performed in the family of 
the adopting father. It should be observed, however, that 
where the ceremony of Unanyana has once been performed. 


an insurmountable bar to adoption is thereby immediately 
created^ 


Although it may be asserted that, generafly speaking, there 
are only three forms of ado[>tion allowable in the present age, 
yet the rule should be quaiifted by admitting an exception 
in favour of any particular usage which may be proved to have 
had immemorial existence. Thus, it. appears that the Gos- 
wamis, aitd other devotees who lead life of celibacy, buy 
children to adopt them in the form termed Krita, or son 
bought; and that the practice of appointing brothers to raise 
up male issue to deceased, impotent, or even absent husbands, 
still prevails in Orissa. The son so produced is termed 
Kshetraja, or son of the wife ; and doubtless these several 
sorts of subsidiary sons should be held entitled to the patri- 

O 4#- 

mooy of their adopting fathers in places where the lejc loci 
would justify the affilatiou. 




OF THE HINDU LAW. 


XKxiii 


X.— WIDOW'S RIGHTS AND POWERS. 

A widow inheriting her husband's property has not an ab- 
solute proprietary right, but she is only a holder in trust for 
certain uses, and, should she make waste, they who have the 
reversionary interest have clearly a right to restrain her from 
doing so. But she is allowed to alienate by sale any part or 
the whole of her husband's property as may be necessary for 
the payment of his debts, for her own subsistence, for the 
support of her husband's family, for the performance of ex- 
equial lites, for the benefit of his soul, and for the payment 
of the Government revenue, with or without the consent of 
her kinsmen or liext* heirs. In all other instances the con- 
sent of her husband's next heir is absolutely necessary. 
Those of the nearest relations of the husband are alone en- 
titled to inherit who survive the widow, and not the heirs of 
those who lived at the time of her husband's death, but died 
during the widow's life-time. If a widow, having succeeded 
her husband, shouW dispose of his property by gift or other 
alienation with the sanction of her husband's next heir, 
and the heir consenting die before the widow, then the heir 
who succeeds in default of the consenting party, on the 
widow's death, cannot question the validity of such an aliena- 
tion ; for the rule is, if any alienation of a widow's inherited 
property take place with the consent of the then living heir 
its validity cannot be questioned hereafter even by the con. 
tingent next heir. 
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XI.— MAINTENANCK 

The persons entitled to nmintenanee^ are — (1) 
members of the undivided family, their* wiveahand children^ 
(2) persons wha from some mental or bodily defect are 
unable to inheirt, (3) illegitimate sons, when not entitled 
as heirs, (4?) persons taken in adx>ption, whose adoption 
has proved invalid, or who have been deprived' of their full 
rights by the subseqfuent birth of a legitimate son, (5) con- 
cubines when analogous to female slaves who in former 

times were recognized as memberg of a man’s family, { 6) wi- 
fi 

dovvs, (7) wives, (8) parents iiydu ding the step-nK)ther, ^ and 
mother-in-law, (M) sister or step-sister until her marriage, or 
if her husbamrs family be unable to support her, and (ID) 
minor children, — fsce A/ayue, s, o74}). 

As to how fhe widow’s maintenance is to be provided for^ 
Strange^ says, ‘‘ It may be supplieil by an assignment of land’ 
or an allowance of money ; in either case proportioned to her 
support, and that of those dependent upon her, includng the 
performance of charities and the discharge o£ religious obliga- 
tions; and this always, with a reference to the amount of the 
property, so as, at the utmost, (as has been said,) not to exceed 
a son’s, or other parcener’s share. In whatever way the pro- 
vision is ma<le, care should be taken to have it secured- 

« 

The manner of di>ing this is discretionary, there being no 
special law, directory herein. Whether, in estimating her 
Stridhana on the occasion, her clothes, ornaments, and the 
like, are to be taken into account or only such articles of 

I 

her property as aro productive of income to her, or con- 
ducive’' to her subsistauce, does not distinctly appear ; though 
the restricting the account to the latter would seem to be 
reasonable, considering the object. An opinion, tLat her 
maintenance should be independent of her peculiar property* 
is unsupported.*^ 


* p. 17b fou/lh edu. 
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CHAPTER I. 

OF PROPRIETARY RIGHT. 

PaoPBETT, according to the Hindu law, is of four descrip- 
tions, r ^ l. p ersonal , a nc ^traj , and ac quired . I use the terms 
real and personal in preference to the terms 
immove able, because, although the latter words would fur- 
nish a more strict translation of the expressions in the origi- 
nal, yet the Hindu law classes, amongst things immoveable, 
property which is of an opposite nature, such as slaves and 
corrodies, or assignments on knd.a In a work of this kind, 
intended solely for the purpose of practical utility, it would 
be useless to attempt any inquiry as to the origin of the right 
of property according to the notions of the Hindus, or as to 
the nature of the tenures of real property in India. The vari- 
ous modes of acquisition, as occupancy, birth, gift, purchase, 
and the like, have been detailed and commented on with all 
the elaborate nunuteness peculiar to the PUudu laristaf It 
mems sufficient here to inquire into the nattire of that pro- 
perty which is created by birth, for to this source must 
he traced all ihe imnediments vdiidh exist to alienation ; 


* JSUh dM ia Dig., vol Ifi., pageM. 
t uRineitv i|k(itii9ed la the sevaa 
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a man without heirs having an absolute and uncontrolled 
dominion over his property, by whatever means acquired. 
That an indefeasible, inchoate right is created by birth, 
seems to be universally admitted, though much argumenta- 
tive discussion has been used to establish that this alone is 
not sufficient to create proprietary right. The most approv- 
ed Conclusion appears to be, that the inchoate right arising 
from birth, and the relinquishment by the occupant (whether 
effected by death or otherwise), conjointly create this right i 
the inchoate right which previously existed becoming per- 
fected by the removal of the obstacle,* that is, by the death 
of the owner (natural or civil), or his voluntary abandon- 
ment.'il' In ancestral real property, the right is always limit- 
ed ; and the sons, grandsons, and great grandsons of the occu- 
pant, supposing them to be free from those defects, mental or 
corporeal, which are held to defeat the right of inheritance^; 
are declared to possess an interest in such property equal to 
that of the occupant himself ; so much so, that he is not at 
liberty to alienate it, except under special and urgent cir- 
cumstances, or to assign a larger share of it to one of bis 


* SricrUhna, cited in the Digest, vol. ii., page 517> 

, The fact of the ancestor being missing for a period exceeding twelve 
yean constitutes a legal title to s accession on the part of the heirs. This 
doctrine was recognised in a case decided by the Sadder Dewanny Adawlut 
on the 26th of April 1820 (Reports, vo. iii., page 28), wherein it was deter- 
mined that tweWe years should be allowed for the re-appearance of a miss- 
ing person, after which his death will be presumed ; but some authorities 
maintain that the period varies with reference to the age of the mipaing 
person. See note to Case 7, vol. ii., page 9. * 

t Various diseases and various offences have been declared by the Hindu 
legtolators to be of such a nature as to disqualify for inheritance. It Is 
problematical how far our courts, would go in support "of objections which 
Intuit in some instances be deemed irrationcu prejuaioes. The only reported 
case in which the question has been agitate^ may be found in the Bengal 
Reports, pages 108 and 267, vol. ii. ; and in the Bombay Reports, psgeflL 
vol. i., there is a case reported, in which a widow’s claim to her husbanda 
estate was disallowed on account of her blindness. For an ennmeraMon of 

Hinda Law. paga 298, vol iii., and 
filem. Min. Daw. App„ page 336 tt seg,, and the chap, vol, ii., treatiiig of 
£atclasi>n frou^nheritance, to the note in which an enumaratidn cduia 

aeveral disqualifying dramitanoM 
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descendants than to another.* With respect to personai pre- 
^j[)erty of every description, whether ancestral or acquired, 
and with respect to real property acquired or recovered by 
the occupant, he is at liberty to make any alienation or dis- 
tribution which he may think fit, subject only to spiritual 
responsibility.! The property of the father being thus re- 
stricted in respect of an(^stral real property, and wills and tes- 
taments being wholly unknown ip the Hindu law, it follows, 
for the sake of consistency, that they must be wholly inope- 
rative, and that their provisions must be set aside, where they 
are at variance with the law ; otherwise, a person would be 
competent to make a disposition to take effect after his death, 
to which he could not have given effect during his lifetime.{ 
A will is nothing more or less than " the legal declaration 
of a man's intentions, which he wills to be performed after 
his death ; ” but willing to do that which the law has prohi- 
bited cannot be held to be a legal declaration of a man's in- 
tentions. There may be a gift in contemplation of death, but 
a will, in the sense in which it is understood in the English 
law, is wholly unknown to the Hindu system ; and such gift 
can only be held valid under the same circumstances as those 
tinder which an ordinary gift would be considered valid. 
What may not be done inter vivos may not be done by will. 
Of this description is unequal distribution of ancestral 
real prof. Jrty. There are certain acts prohibited by the law, 

; - • 

Japannaika in Dig., vol. iii., page 46, 
t Vrikatpatii Dig., vol. iii., page 32. 

t For a more fall disouB^on of the right of a Hihda to make a will, 
Bee oonBiderationseon Hinda Law, p. 320, wherein the opinion of Mr, 
Oolebrooke is introduced, to which the doctrine here laid down is con- 
formable. See also the case of Hnree Ballnbh Onngaram Eei^oram 
Sheodas, Bombay Reports, vol. ii,, page 6, In which the plea of a will in 
opposition to the claims of heirs was treated as inadmissible and repng- 
IMUit to ^ Hindu law, and the case of Sobharam Sumbbpbdas v, Pur- 
inanund Bharechund, ibid,, page 471 ; also the case of Mosst Qoolaub 
Si. llnsst. Fhool, Tol. i, page 164 ; and tbi^ ot Gungaram Viswunath 
e. Tappee Baee, ibid., page 872, and of Tooljaram Hnijeerun v, JQ^urbhe- 
iaia and a&othffr, ibid., 390; also App. llem^ His. Law, p, 9^ * 

and p. 40l'ie Mg. 
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which, howevef, if carried into effect, cannot, according to 
the law of Bengal, be set aside, and which, though immoral, 
and (in one sense of the word) illegal, cannot be held to be 
invalid. For instance, a father, ' though declared to have 
absolute power over property acquired by himself, is prohi- 
bited from making an unequal distribution of such property 
among his sons by preferring one or excluding another with- 
out sufHcient cause. This has been declared in the Ddya- 
bhdga to be a precept, not a positive law ; and it is therein 
laid down that a gift or transfer under such circumstances is 
not null ; “ for a fact cannot be altered by a hundred texts.'* 
There is nothing inconsistent in this, as the doctrine is 
rather confirmatory of the texts which declare the absolute 
nature of the father’s power over such property ; but it has 
been held to extend to the legalizing of an unequal distri- 
bution of ancestral real property, and thereby interpreted in 
direct opposition to a positive law, which declares the owner- 
ship of the father and the son to be equal with respect to 
this description of property. But it cannot legitimately 
bear such a construction. It cannot be held to nullify an 
existing law, though it may be construed as declaring a pre- 
cept inoperative with reference to the power expressly con- 
ferred by the law, or, in other words, to signify that an act 
may be legally right, though morally objectionable. Thus, a 
coparcener is prohibited from disposing of his own share of 
joint ancestral property ; and such an act, where the doc- 
trine of the Mitdcshard prevails (which does not recognize 
any several right until after partition, or the principle of 
factum valet), would undoubtedly be both illegal and invalid. 
But, according to the Ddyabhdga, which recognizes this prin- 
ciple, and also a several though unascertained right in each 
coparcener, even before partition, a sale or other transfer 
under such circumstances would be valid and'-biiiding, as far 
as concerned the share of the transferring party. In the 
case of Bhowaneepershad Goh versus Musst. Taramunee, it 
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was determined by the Sudder Dewanny Adawlut that, 
jaccording to the Hindu law as current in Bengal, a copar- 
cener may dispose of, by gift or otherwise, his own undivided 
share of the ancestral landed property, notwithstanding he 
may have a daughter and a daughter’s son living while in 
the case of Nundram and others it was determined that, ac- 
cording to the law as current in Behar, a gift of joint un- 
divided property, whether real or personal, is not valid, even 
to the extent of the “donor’s own share.'f I am aware that 
cases have been decided in opposition to the doctrine for 
which I here contend. These I propose briefly to notice. 
The first on record is that of Rushiklal Dutt and Hurnaul 
Dutt, executors of the will of Mudunmohun Dutt versus 
Cheytunchurn Dutt, cited by Sir Thomas Strange, in his 
Elements of Hindu law.J He states, that the case was 
decided about the year 1789; that the testator, a Hindu, 
the father of four sons, and possessed of property of both 
descriptions, ancestral and self-acquired, having provided 
for his eldest by appointment, and advanced to the three 
younger ones in his life the means of their establishment, 
thought proper to leave the whole of what he possessed to 
the two younger ones, to the disherison of the two elder, of 
whom the second disputed the will ; that on reference to the 
pundits of the court, they affirmed the validity of the will, 
their answers being short; and that Sir W. Jones and Sir 
Robert Chambers concurred in this determination. The 
author of the Elements adds: “The ground with the 
Pundits probably was (the Bengal maxim), that, how- 
ever inconsist^^nt the act with the ordinary rules of inhe- 


* Sudder Dewanny Adawlut Reports, vol. iii., page 188. The same 
doctrine was held in the case of Ramkunhai Rai and others v. Bung- 
chund Bunhoojea, ibid. 17, and the subject is more fully discussed by 
Mr. Colebrooke in a note to vol. i., pp. 47 and y7. 

t Case of Nundram and others v, Kashee Pande and others, Sudder 
Dewanny Adawlut Reports, vol. iii., page 232. The same doctrine was 
held in the case of Ooman Dutt t;. Eunhia Singh, ibid. 144. 
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ritance and the legal pretensions of the parties, being donCt 
its validity was unquestionable.*' To this it can only be ^ 
answered that the motives which actuated the Pundits in 
their exposition of the law, and the judges in their decision, 
are avowedly stated on conjecture only ; and that, if such 
motives are allowed to operate, there must be an end to all 
law, the maxim of superseding every doctrine, 
and legalizing every act. The particulars of the case not 
having been stated, it cannot with feafety be relied on as a 
precedent. 

The second case is that of Eshanchund Rai versus 

Eshorchund Rai, decided in the Sudder Dewanny Adawlut 

on the 23rd of February 1792.* In that case it was held 
< 

that a gift, in the nature of a will, made by the zemindar 
of Nuddea, settling the whole of his zemindaree on the 
eldest of his four sons, subject to a pecuniary provision for 
the younger ones, was good. The Pundits are stated to 
have assigned six reasons for this opinion, not one of which, 
except the last, appears entitled to any weight. The last 
reason assigned, namely, that a principality may lawfully and 
properly be given to an eldest son, is doubtless correct, and, 
taking a zemindaree in the light of a principality, is appli- 
cable, and would alone have sufficed to realize the transaction. 
A principality has, indeed, been enumerated among things 
impartible. But, with respect to the other reason assigned, 
they may bp briefly replied to as follows. To the first, that, 
** according to law, a present made by a father to his son 
through affection, shall not be shared by the brethren," it may 
be objected that this relates to property otherUhan ancestral, 
over which the "father is*expressly declared to have control. 
To the second, “ that what has been acquired by any of the 
enumerated lawful means, among which inheritance is one, 
is a fit subject of gift," that this supposes an acquisition in 

Dewanny Adawlut Reports, vel. i., pag® 2. 
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whi(Jh no other person is entitled to participate, and not the 
case of an ancestral estate, in which the right of the father 
and son has been declared equal. To the third, that a 
co-heir may dispose of his own share of undivided property, ** 
that his right to do so is admitted ; but this does not include 
his right to alienate the shares of others. To the fourth, 
“ that although a father be forbidden to give away lands, 
yet if he nevertheless do* so, he merely sins, and the gift 
holds good,” that the •precept extends only to property over 
which the father has absolute authority, and cannot affect 
the law, which expressly declares him to have no greater 
interest than his son in the ancestral estate. And to the fifth, 
** that Raghunandana in the Ddyatatwa. restricting a father 
from giving lands to one of his sons, but clothes and orna- 
ments only, is at variance with Jimutavahana, whose doc- 
trine he espouses, and who only says that a father acts 
blameably in so doing,” that no such variance in reality 
exists. In addition to the above, it may be stated, that the 
suit in question was brought by an uncle against his nephew 
to recover a portion of an estate which had previously de- 
volved entire on the brother of the claimant, and which, 
it appeared, had nevfer been divided.* 

The third case is that of Ramkoomar Neaee Bachesputee 
versus Kishenkinker Turk Bhoosun, decided by the Sudder 
Dewanny Adawlut on the 24th of November 1812.f In 
that case it was maintained that the gift by a ijp'ther of the 
whole ancestral estate to one son, to the prejudice of the rest, 
or even to a stranger, is a valid act ("although an immoral 
one), according»to the doctrine received in Bengal. To refute 
the opinion declared by the Pundits on that occasion, it is 
merely necessary to state the authorities quoted by them, 

which would have been more applicable to the maintenance 

• 

• See Appendix Blem. Hin. Law, page 437. 

t Sudder Dewanny Adawlut Reports, vol, ii., page 42. 
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of the opposite doctrine. The following were the authorities 
cited in support of the above opinion: 1st. The text of Vishn'W^ 
cited in the Ddyahlidga ; When a father separates his 
sons from himself, his will regulates the division of his own 
acquired wealth.” 2d. A quotation also from the B&ya- 
hhdga : “ The father has ownership in gems, pearls, and other 
moveables, though inherited from the grandfather, and not 
recovered by him, just as in his own acquisitions, and has 
power to distribute them unequally ; as Ydjnyawalcya 
intimates : ' The father is master of the gems, pearls and 
corals, and of all (other moveable property) ; but neither 
the father nor the grandfather is so of the whole immove- 
able estate.’ Since the grandfather is here mentioned, the 
text must relate to his effects. By again saying, “ all” after 
specifying' gems, pearls, &c*., it is shown that the father has 
authority to make a gift or any similar disposition of all 
effects, other than land &c., but not of immoveables, a cor- 
rody, and chattels (i.e. slaves) ; since here also it is said 
' the whole,’ this prohibition forbids the gift or other aliena- 
tion of the whole, because immoveable and similar posses- 
sions are means of supporting the family. For the main- 
tenance of the family is an indispensable obligation, as 
positively declares : ' The support of persons who should be 
maintained is the approved means of attaining heaven ; but 
hell is the man’s portion if they suffer.* Therefore (let a 
master of a family) carefully maintain them. The prohibi- 
tion is not against a donation or other transfer of a small 
part, not incompatible with the support of the family : for 
the insertion of the word ‘ whole’ would be unmeaning (if 
the gift even a small part were forbidden). The text of 
Ydjnyawalcya cited in the Prayushchitta-vivelc : " From 
the non-performance of acts which are enjoined, from the 
commission of acts which are declared to be criminal, and 
from hot exercising a control over the passions, a man incurs 
punishment in the next world.” An examinatiou of the 
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authorities above quoted, as given by the law-officers in the 
case in question, will make it evident that they are totally 
insufficient for the support of the doctrine to which they 
were intended to apply. 

The fourth case is that of Sham Singh versus Musst. Um- 
raotee, decided in the Sudder Dewanny Adawlut on the 28th 
of July 1813,* on which occasion it was determined that, by 
the Hindu law as currcfht in Mithil^, a father cannot give 
away the whole ancestral property to one son to the exclu- 
sion of his other sons. The author of fhe "Considerations on 
Hindu law,” commenting on this decision, infers that the 
Sudder Dewanny Adawlut would not have entertained any 
doubt as to the validity of the gift, had it lepended upon 
the law as current in Bengal ; but there seems to be no other 
ground for this inference than the erroneous doctrines laid 
down in the two previously cited cases, together with the 
fact of the parties having disputed as to which law should 
govern the decision. 

The fifth case is that of Bhowannychurn Bunhoojea versus 
the Heirs of Rarakaunt Bunhoojea, which was decided in the 
Sudder Dewanny Adawlut on the 27th of December 1816, "f* 
and in which case it was ruled, that an unequal^'distribution 
made by a father among his sons of ancestral immoveable 
property is illegal and invalid, as is also the unequal distri- 
bution of property acquired by the father, and of moveable 
ancestral property, if made under the influence^ of a motive 
which is held in law to deprive a person of the power to 
make a distribution. The question as the father's power 
was thoroughly investigated on this occasion. There being a 
difference of opinion between the Pundits attached to the 
Sudder Dewanny Adawlut, the following question was pro- 
posed to the Pundits of the Supreme Ck»urt, Tarapershad and 


* Sudder Dewanny Adawlut ReporU, rol. ii., paoe 74. 
t Ibid, page. 202. 
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Mrityoonjyee, to Nurahurree, Pundit of the Calcutta Provincial 
Court, and Ramajya, a Pundit attached to the College of Fort 
William : “ A person whose elder son is alive, makes a gift to 
his younger, of all his property, moveable and immoveable, 
ancestral and acquired. Is such a gift valid according to the 
law-authorities current in Bengal, or not ? and if it be invalid, 
is it to be set aside ?” 

The following answer, under the signatures of the four 
Pundits above mentioned, Vas received to this reference : — 
“ If a father, whose eider son is alive, make a gift to his 
younger of all his acquired property, moveable and immove- 
able, and of all the ancestral moveable property, the gift is 
valid, but the donor acts sinfully. If, during the lifetime of 
an elder son, he make a gift to his younger, of all the ances- 
tral immoveable property, such gift is not valid. Hence, if 
it have been made, it must be set aside. The learned have 
agreed that it must be set aside, because such a gift is d for- 
tiori invalid ; inasmuch as he (the father) cannot even make 
an unequal distribution among his sons of ancestral immove- 
able property ; as he is not master of all ; as he is required 
by law, even against his own will, to make a distribution 
among his sons of ancestral property Uot acquired by him- 
self {i,e. not recovered) ; as he is incompetent to distribute 
such property among his sons until the mother's courses 
have ceased, lest a son subsequently born should be deprived 
of his share ; and as, while he has children living, he has no 
authority over the ancestral property. 

“ Authorities in support of the above opinions. 

1st. VishnUj cited in the Ddyahhdga : — “ His will regu- 
lates the division of his own acquired wealth.” 2d. Tdj- 
nyawalcya, cited in the Ddyahhdga : — The father is 
master of the gems, corals, pearls, and of all other moveable 
property.” 3d. Ddyahhdga : — “ The father has ownership in 
gems, pearls, and other moveables, though inherited from the 
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grandfather, and not recovered by him, just as in his own ac- 
quisitions.’* 4th. DdyahhdgOf : — But not so, if it were im- 
moveable property inherited from the grandfather, because they 
have an equal right to it. The father has not in such case an 
unlimited discretion.” Unlimited discretion is interpreted by 
Sricriskna Tarcalancara to signify a competency of disposal 
at pleasure. 5th. Ddyahhdga : — “ Since the circumstance of 
the father beinor lord of all the wealth is stated as a reason, 

O 

and that cannot be in regard to the grandfather’s estate, 
an unequal distribution made by the* father lawful only in 
the instance of his own acquired wealth.” Commentary of 
Sricrishn% on the above texts : — Although the father be in 
truth lord of all the wealth inherited from ancestors, still the 
right here meant is not merely ownership, but com{)etency 
for disposing of the wealth at pleasure ; and the father has 
not such full dominion over property ancestral.” 6th. Ddya- 
hhdga : — “ If the father recover paternal wealth seized by 
strangers, and not recovered by other sharers, nor by his own 
father, he shall not, unless willing, share it with his sons ; 
for in fact it was acquired by him.” In this passage, Mem^ 
and Vishnu declaring that he shall not, unless willing, share 
it, because it was acquired by himself,” seem thereby to inti- 
mate a partition amongst sons, even against the father’s will, 
in the case of hereditary wealth not acquired (that is, re- 
covered) by him. 7th. Ddyahhdga : — When the mother 
is past child-bearing,” regards wealth inherited from the pa- 
ternal grandfather. Since other children cannot be borne 
by her when her courses have ceased, partition among sons 
may then tajee place ; still, however, by the choice of the 
father. But if the hereditary estate were divided while she 
continued to be capable of bearing children, those born sub- 
sequently would be deprived of subsistence ; neither would 
that be right ; for a text expresses ? “ They who are bom, 

and they who are yet unbegotten, and they who are actually 
in the womb, all require the means of support ; and dis- 
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sipation of their hereditary maintenance is ensured ” Sri- 
crishna has interpreted “ the dissipation of hereditary main- 
tenance” to signify the being deprived of a share in the ances- 
tral wealth. 8th. Dwaitanirnaya : — ** If there be offspring, 
the parents have no authority over the ancestral wealth ; and 
from the declaration of their having no authority, any un- 
authorized act committed by them is invalid.” 9th. Text of 
Vijnyaneshiuara, cited in the Medhatithi : — Let the judge 
declare void a sale without ownership, and a gift or pledge 
unauthorized by the owner.” The term ‘'without owner- 
ship,” intends incompetency of disposal at pleasure. 10th. 
Text of Nareda : — " That act which is done by an infant, or by 
any person not possessing authority, must be considered as 
not done. The learned in the law have so declared.” 

I have given the above opinion, together with the authori- 
ties cited in its support, at full length, from its being appa- 
rently the most satisfactory doctrine hitherto recorded on 
the subject. By declaring void any illegal alienation of the 
ancestral real property, it preserves the law from the impu- 
tation of being a dead letter, and protects the son from 
being deprived by the caprice of the father, of that in which 
the law has repeatedly and expressly declared them both to 
have equal ownership. The case of Ramkaunt is the latest 
reported decision by the Sudder Dewanny Adawlut connect- 
ed with the point in question. Various cases have been 
cited by the author of the “ Considerations,”* in which 
wills made by Hindus have been upheld by the Supreme 
Court, though at variance with the doctrine above laid down. 
The will of Rajah Nobkishen, who, although ba had a begot- 
ten and an adopted son, left an ancestral talooh to the 
sons of his brother, is perhaps the most remarkable of the 
cases cited ; but in this, as well as in most of the others, 
the ponit of law was never touched upon the parties hav- 


the chapter on Will*, page, 316 et pcatim, 
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ing joined issue on questions of fact. Upon the whole, I 
conclude that the text of the Ddyahhdga, which is the 
groundwork of all the doubts and perplexity that have been 
raised on this question, can merely be held to confer a legal 
power of alienating property, where such power is not ex- 
pressly taken away by some other text. Thus, in Bengal, a 
man may make an unequal distribution among his sons of his 
personally acquired property, or of the ancestral moveable 
property ; because, though it has bSen enjoined* to a father 
not to distinguish one son at a partition made in his life- 
time, nor on any account to exclude one from participation 
without sufficient cause, yet, as it has been declared in ano- 
ther place that the father is master of all moveable property, 
and of his own acquisitions,*!- the maxim that a fact cannot be 
altered by an hundred texts here applies to legalize a dis- 
regard of the injunction, there being texts declaratory of 
unlimited discretion, of equal authority with those which 
condemn the practice. In other parts of India, where the 
maxim in question does not obtain, the injunction applies in 
its full force, and any prohibited alienation would be consi- 
dered illegal.^ The subject will be resumed in the chapter 
treating of Partition. 


Ancestral real 
property can- 
not be alien- 
ated at plea- 
sure, 


• Catydyana, cited in Dig., vol. ii„ page 640. 
t Ydjnyawalcya, ibid, page 169. 

t Elements of Hnidu Law, vol. i., page 123, and Appendix, chap. Ist ; 
hnd see Bombay Reports, pages 164, 372, and 380, vol. i., and pages 6 
and 471, vol, ii. 



CHAPTER 11. 

OF INHERITANCE. 


Of sons. 


According to the Hindu law ot inheritance, as it at present 
exists, all legitimate sons, living 'in a state of union with 
their father at the time 6f his death; succeed equally to his 
property, real and personal, ancestral and acquired. In former 
times the right of primogeniture prevailed to a certain ex- 
tent ; but that, with other usages, has been abrogated in the 
present or Cali age.^ The right of representation is also 
admitted, as far as the great-grandson ; and the grandson 
and great-grandson, the father of the one and the father and 
grandfather of the other being dead will take equal shares 
with their uncle and grand-uncle respectively. Indeed, the 
term putra or son has been held to signify, in its strict 
acceptation, a grandson and great-grandson. An adopted 


See tlie case of Taliwur versus Puhlwan Sinerh, Siidder Dewannv 
Adawlut Reports, vol. iii, pa-e 203, wherein a claim of primo.reniturc 
being preferred, it was determined that priority of birtli docs not entitle 
to a larger portion. There is another decision on record (v^ol ii p 1161 
of a case in which there were sons by different wives, ami one pan? 

claimed that the estate should be distributed accordim; to the number 
of wives without reference to the number of sons borne by each (a 
distribution technically termed putmihaga), averring that such had been* 
the Jea^har, or immemorial usage of the family; but the Court 
determined that the distribution among them should be made, not with 
reference to .he mothers, but with reference to the number of sons : being 
of opinion, that although, in cases of inheritance, hoolachar, or family 

necessary that the usage have been ancient and invariable. See also the 
case of Bhyroochund Rai vernit Russoomunee. vol i page 27 and the 
case of Sheo Buksh Sing the Heirs of Futteh^ fnJ’ vol H 

“ ^‘’i ® 288. In the succession 

will^ ® V possessions, long established hodachar 

Will have the effect of law, and convey the property to one son to the 

'’®®'‘ ®***®‘^ ‘’y Colebrooke, in a note 
j *5J® (vol II,, page 119), that the great possessions called zenttn- 

tXa“ ^Salluer^®’ ®nda lawyers as 
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son is a substitute for a son of the body, where none such 
exists and is entitled to the same rights and privileges. 
Among the sons of the Sudra tribe, an illegitimate son by a 
slave girl takes with his legitimate brothers a half share ; 
and where there are no sons (including sons* sons and grand- 
sons), but only the son of a daughter, he is considered as a 
coheir, and takes an equal share.* 

In default of sons, the grandsons inherit, in which case 
they take per stirpes, the sons, howiver numerous, of one son, 
taking no more than the sons, however few, of another son. 

In default of sons and grandsons, the great-grandsons in- 
herit ; in which case they also take per stirpes, the sons, 
however numerous, of one grandson, taking no more than 
the sons, however few, of another grandson. They will take 
the shares to which their respective fathers would have been 
entitled, had they survived. 

In default of sons, grandsons, and great-grandsons in the 
male line, the inheritance descends lineally no farther, and 
the widow inherits, according to the law as current in Ben- 
gal, whether her late husband was separated, or was living 
as a member of an undivided family ; but, according to other 
schools, the widow succeeds to the inheritance in the former 
case only, an undivided brother being held to be the next 
heir. If there be more than one widow, their rights are 
* equalf Much discussion has arisen respecting the nature 
of the tenure by which a widow holds property that had de- 
volved upon her by the death of her husband : and certainly 
the law, in this instance, as in many others, admits of great 
latitude of interpretation. It is well known, that between 
the Bengal and the other schools, there is a difference of 
opinion as to the circumstances under which a widow has a 


sons’ sons. 


Of sons’ 
giandsons. 


Of the widow. 


• Mitace,, chap., 1, sec. xii, §|»1 and 2 
See Elem. Hin. Law, App., page 59. 
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right to succeed to the property of her deceased husband. 
By the law as current in Bengal, as has been already observ- 
ed, she is entitled to succeed, whether the husband was liv- 
ing in a state of union with, or separation from, his brethren ; 
by that of other schools, only where the husband was separated 
from his brethren. So far, as to the right of succession, the 
law is clear and indisputable, but to what she succeeds is not 
so apparent. She has not an absolute proprietary right neither 
can she, in strictness, be Called even a tenant for life ; for the 
law provides her successors, and restricts her use of the pro- 
perty to very narrow limits. She cannot dispose of the 
smallest part, except for necessary purposes, and certain 
other objects particularly specified. It follows, then, that 
she can be considered in no other light than as a holder 
in trust for certain uses ; so much so, that should she 
make waste, they who have the reversionary interest have 
clearly a right to restrain her from so doing. What con- 
stitutes waste, however, must be determined by the circum- 
stances of each individual case. The law has not defined 
the limits of her discretion with suiSScient accuracy, and it 
was probably never in the contemplation of the legislator 
that the widow should live apart from, and out of the per- 
sonal control of, her husband’s relations, or possess the ability 
to expend more than they might deem right and proper. 
In assigning a motive for the ordinance that a widow should 
succeed to her husband, and at the same time that she should 
be deprived of the advantages enjoyed by a tenant for life 
even, it seems most consistent with probability that it 
originated in a desire to secure, against all^contingencies, a 
provision for the helpless widow, and thereby prevent her 
from having recourse to practices by which the fame and 
honour of the family might be tranished. By giving her a 
nominal property, she acquiree consideration and respectabi- 
lity, and by making her the depositary of the wealth, she is 
guarded against the neglect or cruelty of her husband’s rela- 
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tions. At the same time, by limiting her power, a barrier is 
.raised against the effects of female improvidence and worldly 
inexperience. This opinion receives corroboration from the 
distinction which prevails in the Benares school, which may 
be said to be the fountain and source of all Hindu law. By 
the provisions of that code, where the brothers are united 
with the deceased husband, and where consequently it is fair 
to presume a spirit of friendship and cordiality, and there is 
no reason to anticipate that the widow^ will be treated with 
neglect by the brothers, she is declared to have no right of 
succession. It is only where the family is divided, and 
where there might consequently be reason to apprehend a 
want of brotherly feeling, that the law deems it necessary to 
interpose, and protect her interests. And it may be here ob- 
served that, if a man die leaving more than one widow (three 
widows, for instance), the property, is considered as vesting 
in only one individual : thus, on the death of one or two of 
the widows, the survivor or survivors take the property, and 
no part vests in the other heirs of the husband until after the 
death of all the widows. 

According to the doctrine of the Srnriti Ghandricd, which 
is of great and paramount authority in the south of India, a 
widow, being the mother of daughters, takes her husband’s 
property, both moveable, and immoveable, where the family 
is divided ; but a childless widow takes only the moveable 
property. Where there are two widows, one the* mother of 
daughters and the other childless, the former alone takes 
the immoveable estate, and the moveable property is equally 
divided between them. 

In default of the widow, the daughter inherits, but neither 
is her interest absolute. According to the doctrine of the 
Bengal school, the unmarried daughter is first entitled to the 
succession : if there be no maiden daughter, then the daucrh- 
ter who has, and the daughter who is likely to have, male 


Of the 
daughter. * 
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issue, are together entitled to the succession and on failure 
of either of them, the other takes the heritage. Under np 
circumstances can the daughters, who are either barren, or 
widows destitute of male issue, or the mothers of daughters 
only, inherit the property. 

But there is a difference in the law, as it obtains in Benares, 
on this point, that school holding that a maiden is in the 
first instance entitled to tho property ; failing her, that the 
succession devolves on the married daughters who are indi- 
gent, to the exclusion of the wealthy daughters ; that, in 
default of indigent daughters, the wealthy daughters are 
competent to inherit ; but no prefe/6nce is given to a daugh- 
ter who has, or is likely to have, male issue, over a daughter 
who is barren, or a childless widow. 

According to the law of Mithila, an unmarried daughter 
is preferred to one who is married : failing her, married 
daughters arc entitled to the inheritance ; but there is no 
distinction made among the married daughters ; and one who 
is married, and has, or is likely to have, issue, is not prefer- 
red to one who is widowed and barren ; nor is there any dis- 
tinction made between indigence and wealth. 

It may here be mentioned that the above rule of succes- 
sion is applicable to Bengal in every possible case ; but, 
elsewhere, only where the family is divided : for, according 
to the doctrine of the Benares and other schools, even the 
widow, to whom the daughter is postponed, can never in- 
herit, where the family is in a state of union ; nor can the 
mother, daughter, daughter's son, or grandmother. The 
father s heirs in such case exclude them. But though the 


* A distinction is made hylSHemhna in his commentary on the Ddya- 
hhdga in respect of unmarried daughters. He is of opinion that th< 
daughter who is not betr,othed is first entitled to the . inheritance, anc 
in her default the daughter who is betrothed ; but this doctrine is uoi 
concurred in by any other authority, and the author of the I)ayaruha$y€ 
expressly impugns it as untenable. 
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schools differ o& these points, they concur in opinion as to 
the manner in which such property devolves on the daugh- 
ter's death, in default of issue male. According to the law as 
received in Benares and elsewhere, it does not go, as her 
stridhun, to her husband or other heir ; and, according to 
the law of Bengal also, it reverts to her father’s heir.* In 
the case of Bajehunder Das versus Dhunmunce, it was 
determined that, according to tho Hindu law as current in 
Bengal, on the death of a widow who had claimed her hus- 
band’s property, her daughter will inherit, to the exclusion of 
her husband’s brother, if the daughter have or is likely to 
have male issue : and on her death without issue, her father’s 
brother will inherit, to the exclusion of her husband.f But 
a curious case arose at Bombay involving the dau^ter’s 
right, which deserves notice in this place. Of two widows, 
one had two sons, and the other a daughter. On the death 
of the latter widow, it became a question who was to succeed 
to her property, whether her daughter or the rival widow’s 
sons. Various authorities were consulted, and they inclined 
to the opinion that the daughter was not entitled to succeed 
as heir, inasmuch as property which bad devolved on a 
widow, reverts at her death to her husband’s heirs, among 
whom the daughter would have ranked, in default only of 
her own brothers. 

According to the law of Bengal and Benares, the daugh- of the daugh- 
ter’s sons inherit, in default of the qualified daughters ; but •‘cr’sgons. 
the right of daughter’s sons is not recognized by the Mithila 
school If there be sons of more than one daughter, they 

* It has been Asserted by the author of the Elements of Hindu Law, 
page 161, that property, devolved on a daughter by inheritance, is class<3d 
by the southern authorities as stridhun^ and descends accordingly. The 
authority cited for this doctrine is to be found in that part of the 
treating of woman^s peculiar property, and consequently 
applies to the descent of that alone. I have not been able to meet with 
any other. • 

t Sudder Dewanny Adawlut Reports, vol. iii., page 362. 

Blem. Hindu Law, Appendix, p. 392, 
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Of daughters take ]peT capita, and not as the son’s sons do per stirpes."^ If 

one of several daughters, who had, as maidens, succeeded to 
their father’s property, die leaving sons and sisters or sisters’ 
sons, then, according to the law of Bengal, the sons alone 
take the share to which their mother was entitled, to the 
exclusion of the sisters and sisters’ sons ;+ and, if one of 
several daughters, who had, as married women, succeeded 
their father, die leaving sons, sisters,' or sisters’ sons, accord- 
ing to the same law, tloie sisters exclude the sons ; and if 
there be no sister, the property will be equally shared by her 
sons and her sisters’ sons. This distinction does not seem to 
prevail anywhere but in Bengal. The author of the Con- 
siderations on Hindu Law has stated the following case : — “If 
there be three sisters who succeed jointly to their father’s 
estate, A, B, and C, and supposing A to die childless, and B 
and C to survive her. Supposing also B to have one son, and 
C to have three sons, and supposing C to have died before 
A, and B to have survived her ; it is agreed that, upon the 
death of A, her estate will go to B ; but whether on the death 
of B, it shall go to her only son, or be divided between him 
and the three sons of 0, is vexata quoestio” In this case, I 
apprehend, that if the property had devolved on the daughters 
at the time they were maidens, then on C’s death her pro- 


* The same author states (page 160) that ‘Svhere such sons are numer- 
ous, when they do take, they take per stirpes, and not per capita,^^ But 
the reverse of this is proved by the authority cited in its favour, Dig, 
vol. iii., page^^ 501. Jagannathi there lays down the following rule : 
‘‘Again, if daughters’ sons bo numerous, a distribution must be made. In 
that case, if there be two sons of one daughter, and three of another, five 
equal shares must be allotted : they shall not first divide the estate in 
two parts and afterwards allot one share to each son.” This principle was 
maintained also in the case of Ramdhun Sein and others v. Kishenkaunt 
Sein and others, it being therein determined that grandsons by different 
mothers claiming their maternal grandfather’s property take per capita, 
and not per stirpes. Sudder Dewanny Adawlut Reports, vol. iii., p. 100. 

t Conformably to this doctrine, a case which originated in the zUlah 
court of Rungpore was decided by the Sudder Dewanny Adawlut on the 19th 
of April 1820, in which it was determined (see Reports, vol. ii., p. 26) that 
property inherited by a daughter goes at her death to her son or grandson, 
to the exclusioa of her sister and sister’s son. 
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petty would go to her three sons, and not to her sisters ; but 
if they were married at the time, it would go to her sisters ; 
and on the death of A, to B ; and on the death of B, her son 
and the sons of C would take per capita, and this upon the 
general principle that property which had devolved on a 
daughter is taken at her death by the heirs of her father, and 
not by the heirs of the daughter, and the father^s heirs in this 
case are his daughter sotfs, who are entitled to equal shares.* 

Under no circumstances can a da?aghter s son's son or other 
descendant, or her daughter or husband, inherit immediately 
from her the property which devolved on her at her father's 
death : such property, according to the tenets of all the 
schools, will devolve on her father’s next heir, and will not go, 
as her stridhun, to her own heir. 

In default of daughter’s sons, the father inherits, accord- Of the father, 
ing to the law as current in Betigal; but according to 
other schools,f the mother succeeds to the exclusion of the 
father. 

In default of the father, the mother inherits. Her inter- Of the mother 
est, however, is not absolute, and is of a nature similar to 
that of the widow. In a case of property which had 
devolved on a mother by the decease of her son, the law- 
officers of the Sudder Dewanny Adawlut held that the rules 
concerning property devolving on a widow, equally affect 
property devolving on a mother.J On her death, the pro- 
perty devolves on the heirs of her son, and not on her 
heirs. 

In default of father and mother, brothers inherit : first, of the 
the uterine ascociated brethren ; next, the unassociated bre- 


* Jm» Vahy in the DdyahJidga, chap, xi., sec. 1, §§ 65, ii . — See Case 
5, Chap. Rights of Daughters, &c., vol. ii. 

t Tlie different opinions on this point have been more fully stated in 
the note to Case 14, Rights of Daughters, &c., vol. ii. 

X Case of Musst. Bijia Dibia v, Unnapoorna Dibid, S. D. A. Reports, 
vol, i., p. 164. 
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thren of the whole blood ; thirdly, the associated brethren of 
the half blood ; and, fourthly, the unassociated brethren of 
the half blood. The above order supposes that the deceased * 
had only uterine or only half brothers, and that they were 
either all united or all separated. But, if a man die, leaving 
an uterine brother separated, and an half brother associated 
or re-united, these two will inherit the property in equal 
shares. Sisters are not enumerated *in the order of heirs. 

In‘a case recently decided in the Sudder Dewanny Adaw- 
lut, a question arose to the relative rights of a brother and 
a brother’s son to succeed, on the death of a widow, to pro- 
perty which had devolved on her at the death of her husband, 
they being the next heirs. The Pundits at first declared that 
a brother’s son (his father being dead) was entitled to inhe- 
rit together with the brother. But this opinion was subse- 
quently proved and admitted to be erroneous. In the suc- 
cession to the estate of a grandfather, the right of representa- 
tion unquestionably exists ; that is to say, the son of a de- 
ceased son inherits together with his uncle : not so in the 
case of property left by a brother, the brother’s son being 
enumerated in the order of heirs to a childless person’s estate 
after the brother, and entitled to succeed only default of 
the latter. In the case in question, the deceased left two 
brothers and a widow, and the widow succeeding, one of the 
brothers died during the time she held possession. The son 
of the brother who so died claimed, on the death of the 
widow, to inherit together with his uncle, and the fallacy of 
the opinion which maintained the justice of bis claim con- 
sisted in supposing that, on the death of the first brother, the 
right of inheritance of his other two surviving brothers im- 
mediately accrued, and that the dormant right of the brother 
who^' died secondly was transmitted to his son. But, in 
point of fact, while tile widow survived, neither brother had 
even an inchoate right to inherit the property, and conse- 
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quontly the brother who died during her lifetime could not 
, have transmitted to his son a right which never appertained 
to himself.* 

In default er brothers, their sons inherit in the same order ; 
but, in regard to their succession, there is this peculiarity, 
that if a brother’s sons, whose father died previously to the 
devolution of the property, claim by right of representation, 
they take 'per stirpes with their uncle, being in that case 
grandsons inheriting with a son ; but when the succession 
devolves on the brother’s sons alone as nephews, they take 
per capita, as daughters’ sons do. In the Subodhini it is 
stated that the succession cannot, iinder any circumstances, 
take place per capita, but this opinion is overruled. He 
maintains, also, that daughters of brothers inherit. In this 
opinion he is joined by Nanda Pandita, but the doctrine is 
elsewhere universally rejected.f 

In default of brothers’ sons, their grandsons inherit in the 
same order, and in the same manner,]; according to the law 
as current in Bengal ; but the law of Benares, MithiU, and 
other provinces, does not enumerate the brother’s grandson 
in the order of heirs, and assigns to the paternal grand- 
mother the place next to the brother’s son. 

Thus far, with the exceptions above noticed, the several 
schools concur as to the order of inheritance ; but they differ 
more considerably with respect to the remoter heirs, as will 
be noticed hereafter. ^ 

In default of brothers’ grandsons, sisters’ sons inherit, ac- 
cording to the law of Bengal ; but according to other schools, 


Of the 

brother’s son. 


And grand- 
sons. 

Distinction, 


Of sisters’ 
sons. 


• Case of Rooderchunder Chowdhry v. Sambhoo Chunder Chowdhry, • 
Sadder Dewanny Adawlut Reports, vol. iii., page 106. The same doc- 
trine was maintained in the case of Musst. Jymanee Dibia versus Ram- 
joy Chowdhry, ibid, 289. 
f See note to Mitaeshard, page 348. 

X It may he here observed, however, that^ no re-nnlon after Beparation 
can take place with a grandson’s brother. Re-tinlon can take place only 
with the three followinp relations : the father, the brother, and the pater- 
nal uncle. Vrikaspati, cited in the BdyabMga, chap, xi., sec. 1, § § 30. 
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Of the other 
heirs accord- 
ing to the 
Dayacrama- 
sangraha. 


the paternal grandmother, as above stated, is ranked next to 

the brother’s son, and the sister s son also is excluded from# 

the enumerated heirs. This point of law was established in 

a case decided by the Sudder Dewanny Adawlut,''in which 

the suit being for the landed estate of a deceased Hindu 

situated in Bengal, by the son of his sister against the son 

of his paternal uncle, it was ruled that, according to the law 

of Bengal, the plaintiff would be heir, but according to the 

law of Mithild, the defendant.* 

$ 

There is a difference of opinion among different writers of 
the Bengal school as to the whole and half blood ; some 
maintaining that an uterine sisters son excludes the son of 
a sister of the half blood ; but, according to the most ap- 
proved authorities, there should be no distinction. A sis- 
ter’s daughter is nowhere enumerated in the order of heirs-f 

In default of sisters’ sons, the inheritance is thus conti- 


nued, agreeably to the doctrine of the Bengal school, as laid 
down in the Ddyacramasangraha : Brother’s daughter’s 
son — Paternal grandfather — Paternal grandmother — Pater- 
nal uncle, his son and grandson — Paternal grandfather’s 
daughter’s son — Paternal uncle’s daughter’s son — Paternal 
great-grandfather — Paternal great-grandmother — Paternal 
grandfather’s brother, his son and grandson — Paternal great- 
grandfather’s daughter’s son, and his brother’s daughter’s 
son. On failure of all these, the inheritance goes in the ma- 
ternal line t'j the maternal grandfather the maternal uncle ; 
his son and grandson, and daughter’s son ; the maternal 


* Case of Rajehunder Narain v. Groculchunder Goh, D. A. Reports, 
vol. i., page 43. See also Case 6, page 125, vol. ii. 

f Nanda Panditu and BcdamhhaUa maintain that the daughters also of 
sisters have a right of inheritance, but their opinion is universally rejected 
on this point. See note to Mitacshira, page 348. See also a case reported in 
Appendix, Elem. Hindu Law, page 249. 

I It has been remarked by Jagannatha (page 530, vol. iii.) “that the son 
of a son’s and of a grandson^'S daughter, and the son of a brother’s and of a 
nephew’s daughter, and so forth, claim succession in the order of proximity, 
before the maternal grandfather but this opinion does not seem to be 
supported l)y any authority. 
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great-grandfather, his son, grandson, great-grandson, and 
• daughter’s son; and to the maternal great-great-grandfather, 
his son, grandson, great-grandson, and daughter’s son. In 
default of all these, the property goes to the renotote kindred 
in the descending and ascending line, as far as the fourteenth 
in degree ; then to the spiritual preceptor ; the pupil ; the 
follow-student ; those bearing the same family name those 
descended from the same patriarch^; Brahmins learned in the 
Vedas ; and, lastly, to the king, to whom, however, the pro- 
perty of a Brahmin can never escheat, but must be distribut- 
ed among other Brahmins. 

The above order of succession, however, is by no means 
universally adhered to, even among the writers of the Bengal 
school. After the sister’s son, Sricrishna Tarcdlancara, 
in his commentary on the Ddyabhdga, places the paternal 
uncle of the whole blood ; the paternal uncle of the half 
blood ; the son of the paternal uncle of the whole blood ; 
the son of the paternal uncle of the half blood ; their 
grandsons successively; the paternal grandfather’s daughter’s 
son ; the paternal grandfather ; the paternal grandmother , 
the paternal grandfather’s uterine brother; his half brother ; 
their sons and grandsons successively ; the paternal great- 
grandfather’s dauhter’s son ; the Saphidas ; the maternal 
uncle and the rest, who present oblations which the deceased 
was bound to offer ; the mother’s sister’s son ; the maternal 
uncle’s sons and grandsons ; the grandson of the sons’s son, 
and other descendants for three generations in succession ; 
the offspring of ^the paternal grandfather’s grandfather, and 
other ancestors for three generations ; the Samanodaeas ; 
and, lastly, the spiritual teacher, &c., &c. 

* See a Bombay case cited in Elem, Hindu tLaw, appendix, pag^e 257, 
in which it was determined that a fellow-hermit is heir to an anchoret f 
his pupil to an ascetic ; and his preceptor to a professed student of theo- 
logy. 



And accord- 
ing to other 
authorities. 


Order of 
succession 
according to 
the Benares 
school. 


OF INHERITANCE 

The series of heirs is tlnis stated by the eompilers of the 
Vivddarnavasetu and Vivddahhangdrnava.''^ After the 
sister’s son, the grandfather, next the grandmother ; and 
afterwards the enumeration proceeds as follows : Uncle — 
Uncle’s son, grandson, and great-grandson — Grandfather’s 
daughter’s son — Great-grandfather — Great-grandmother — 
Their son, grandson, great-grandSon, and daughter’s son — 
Maternal grandfather — Maternal uncle, his son and grand- 
son — The deceased’s* grandson’s grandson (in the male linej, 
his great-grandson, and his great-great-grandson. Then the 
ascending line succeed, namely, the paternal great-grand- 
father’s father, his son, grandson, and great-gran dson.f 

The above cited four authorities arc of the greatest weight 
in the province of Bengal ; and where they differ, reliance 
may with safety be placed on the Ddyacramasangraha of 
Sricrishna.l It will be observed, however, that all these au- 
thorities concur in the] order of enumeration as far as the 
sister’s son, which perhaps is all that will be requisite for 
practical purposes; and it would be but a waste of time to 
enter into any disquisition as to the differences of opinion 
entertained by writers of inferior importance. 

According to the law as current in Benares, in default of 
the son, and son’s son and grandson, the widow (supposing the 
husband’s estate to have been distinct and separate) succeeds 
to the property under the limited tenure above specified. 


• Among modern digests, the most remarkable are the Vivadarnavosau, 
compiled by order of Mr. Hastings ; Vivadasar&mava, complied at the 
request of Sir William Jones ; and the f^ivaddbhai^arnava, by Jagan- 
noffea— Colebrooke's Preface toDigesfc, page 23. 

f JagoAfinaiha so far differs from the series here given, that he assigns 
a place next to the maternal uncle’s grandson to the maternal great- 
grandfather and the maternal great-great-grandfather and their descend- 
ants. He also is of opinion that of the male descendants of the paternal 
grandfather and greatf-grandfather, those related by the whole blood 
should exclude those of the half blood. 

X See the opinion of Mr. Oolebrook, cited in Slem. Hindu Law 
Appendix, 261. 
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Bat if her husband's estate was joint, and held in coparcenary, 
«he is only entitled, to maintenance. 

In default of the widow, tke maiden daughter inherits. In 
her default, the married indigent daughter. In her default, 
the married wealthy daughter. Then the daughter's son, but 
the Vivddachandra, the Vivddaratnacarat and Vivddachin- 
tdmdni, authorities which are current in Mithila, do not enu- 
merate the daughter's son among jDhe series of heirs.* The 
mother ranks next in the order of succession,*!- and after her 
the father. In default of him, brothers of the whole blood 
succeed; and in their default, those of the half blood.J 

In their default, their sons inherit successively ;§ then the 
paternal grandmother ;I1 next the paternal grandfather 7 the 
paternal uncle of the whole blood : of the half blood ; their 
sons successively; the paternal great-grandmother ;ir the 


•• According to the commentary o£ Balamhhatta^ the daughter’s 
daughter inherits, in default of the daughter’s son ; i>ut this is not the 
received opinion ; and in a case decided by the Court of Sudder Dawanny 
Adawlut according to the law of Bengal (Sudder Dewanny Adawlut 
Reports, vol, ii., p. 29U), it was determined, whore two or four daughters 
died during the lifetime of their mother, and one of them left a daughter, 
which daughter sued her aunts for a fourth of the property in right of 
her mother, that there was no legal foundation for the claim. 

The same commentator says, the father should inherit first, and then 
the mother. Nanda Pandita^ the author of a commentary on tlie Mltie- 
concurs in the opinion of Balfimhkalta, Aparaca, another' 
commentator, Camcdacara^ the author of the V ivadaiand^va^ ^ the 
^authors of the Bmritichaiidrica Madmm Rutnix^ Fyava/earawayu’cAa, 
Fivadac^arwfrica, Rutnacara, and other authorities current in Benares, 
give the father the preference over tlie mother, and JimutuvaJk^no.^ 

and all other Bengal authorities adopt thip doctrine ; 
but all the other Benares authorities follow the text of Mittischsira., 
which assigns the preference to the mother, while Stream maintains that 
the father and mother inherit together. 

J Balamhhatta is of a opinion that brothers and sisters should inherit 
together ; but this (fbetrine is not received. 

§ And, according to Bsdatrd)hattaj brothers’ daughters and brothers 
sons inherit together ; but neither is this opinion followed; 

iSneara Acharjya,’ maintains that the brothers’ grandsons have a 
title to the 'succession in default of the brotherar’ sons ; and this opinion 
is also held by the author of the Vivadachandrica, but by no other 
authority ; and there is the same difference of opinion, as to the relative? 
priority of the grandmolher, as has been noticed in the case of the father' 
and mother. 

The same difference of opinion exists in this case also. 

4 a 
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together* In default of these, the Sapindas the Samano- 
dacas, and the Bv,ndhoos inherit suqcessively, according to 
their degree of proximity. 

It may be stated, as a, general principle of tjie law as ap- 
plicable to all the school, that he with whom rests the right 
of performing obsequis is entitled to preference, in the order 
of succession ; but there are exception to this rule ; for in- 
stance, in the case of a w\dow dying and leaving a brother 
and daughter her surviving, the daughter takes to, the exclu- 
sion of the brother, although the exequial ceremonies must 
be performed by the latter.* The passages of Hindu law 
which intimate that the succession to the. estate and the right 
of performing obsequies go together do not imply that, tho 
mere act of celebrating the funeral rites gives a title to the 
succession, but that the succssor is bound to the due per- 
formance of the last rites for the person whose wealth has 
devoled on him.f 


* Elem. Hin. Law, App., paf^cs 245 and 251. 
t Note to S, D. A. Reports, vol. i., p. 22 



CHAPTER III 

OF STRIDHUN, OR WOMAN’S SEPARATE PROPERTY. 


This description of property is not governed by the ordi- 
nary rales of inheritance. It is peculiar and distinct, and 
the succession to it varies according to circumstances. It 
varies according to the condition of the woman, and the 
means by which she became possessed of the property.^ 

In the MitAcshar&i whatever a woman may have acquired, 
whether by inheritance, purchase, partition, seizure, or fffiding 
is denominated woman’s property, butit does not constitute her 
peculium. Authors differ in their enumeration of the various 
sorts of stridhiin, some confining the number to eight, others 
to six, others to five, and others to three; but as the difference 
consists in a more or less comprehensive classification, it does 
not require any particular notice. The most comprehensive 
definition of a married woman’s pemlium is given in the fol- 
lowing text of Menu : — “ What was given before the nuptial ’ Definition 
fire, what was given at the bridal procession, what was given cordfng to^ 
in token of love, and what was received from a mother, a 
brother, or a father, are considered as the sixfold separate 


• According to the Hindu law, there are several sorts of this species 
of property, some of which are as follows : Adkyagnica, or what was 
given before the nuptial lire ; Adhyahahana^ or what was given at the 
bridal procession : Preeiidutta, or what was given in token of affection ; 
Matripitri and Bkratridutta, or what was received from a mother, father, 
and brother ; Adhividkanicat or a gift on a second marriage, t. e., wealth 
given by a man for the sake of satisfying his first wife, when desirous 
of espousing a second ; Paranayayun^, or Faraphertiali&, Anw&dhtiyicSL, 
or gift subsequent ; S<nodB,yica, or gift from affectionate kindred ; St(2ca, 
or perquisite ; Yaatuca, or what was received at marriage ; Fadabun^ 
danica, or what was given to the wife in retum^of her humble salutation. 
Some lawyers class the FreetiduttSk and the Pada^undanica as one species 
of woman’s property, under the appellation of L&mny&rjiUii or was 
:gained by loveliness. 
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Succession to. 


Where the de- 
ceased Was 
unmarried ; 


And where 
married. 


plroperty of a married woman.''* And it may be here observe 
that stridhun which has once devolved according to the la 
of succession which governs the descent of this peculiar spe 
cies of property ceases to be ranked as such, and is ev( 
afterwards governed by the ordinary rules of inheritance : ft 
instance, property given to a woman on her marriage is 
dhun, and passes to her daughte;r at her death ; but at tl 
daughter’s death it passes to the heir of the daughter lit 
other property ; and the brotherr of her mother would be hei 
in preference to her own daughter, such daughter being 
widow without issue. 

To such property left by an unmarried Woman, the heii 
are 'her brother, her father, and her mother successively ; an 
failing these, her paternal kinsmen in due order. 

To such property left by a married woman given to her a 
the time of her nuptials, the heirs are her daughters ; th 
maiden, as in the ordinary law of inheritance, ranking firsi 
and then the married daughter likely to have male issue.! Th 
barren and the widowed daughters, failing the two first, sue 
ceed as coheirs. In default of daughters, the son succeeds; the 
the daughter’s son,J the son’s son, the great-grandson in th 
male line, the son of acontemporary wife, her grandson and he 
great-grandson in the male line. In default of all thes 
descendants, supposing the marriage to have been celebrates 
according to any of the five first forms,§ the husband sue 
ceeds, and the brother, the mother, the father. But if cele 


* § 305 . 

t It may here he mentioned that at the death of a n.aiden or betrothe 
daughter on whom the inheritance had devolved, and who prove barrel 
or on the death of a widow who had not given birth to a son, the succei 
sion of the property which they had so inherited will devolve next on th 
sisters having, and likely to have male issue ; and in their default, on th 
barren and widowed daughters. 

According to Jimutavahana, the right of the daughter's son is postpone( 
to that of the son of the contemporary wife ; but his opinion in thi 
respect is refuted by Sricrishna and other eminent authorities. 

§ For an enumeration of these forms, see the chapter on Marriage. 
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brated according to any of the three last forms,* the brother 
is preferred to the husband, and both are postponed to the 
mother and father. In default of these, the heirs are succes- 
sively as follows : — Husband’s younger brother, his younger 
brothers son, his elder brother’s son, the sister’s son, hus- 
band’s sister’s son, the brother’s soni the son-in^-law, the 
father-in-law, the elder brother-in-law, the ^apindas, the 
Saculyas, the Samanaddeasi 

To such property left by a marriM woman given to her by 

# 

her father, but not at the time of her nuptials, the heirs are, 
successively, a maiden daughter, a son, a daughter who has 
or is likely to have male issue, daughter’s son, son’^ soh, 
son’s grandson, the great-grandson in the male line, th(^ son 
of a contemporary Avife, her grandson, her great-grandson in 
the male line. In default of all these, the barren and the 
widowed daughters succeed as coheirs, and then the succes- 
sion goes as in the five first forms of marriage. 

To such property left by a married woman not given to 
her by her father, and not given to her at the time of her 
nuptials, the heirs are in the same order as above. With the 
exception that the son and unmarried daughter inherit to- 
gether,] and^ not successively, atld that the son’s son is pre- 
ferred to the daughter’s son.f 
It may here be observed that the Hindu law recognizes 
the absolute dominion of a married woman over her separate 
and peculiar property, except land given to Ifer by her 
husband, of which she is at liberty to make any drspdsitiort 

* The justico gf the order of succession do^s not at first si^ht i§oem' 
obvious, at least as regrards the Asura marriage, where money is advanced 
by the family of the bridegrpom, and to which, therefore, it Would appear 
ecluitable that it should revert on the deafh of the bride, 
t But Raghumndana holds that in the case of a married woman 
dying without issite, the husband alone has a right to the property of his 
wife, bestowed on her by him after marriage ; but that the brother has 
in such case the prior right to any property which may have been given 
to her by her father and mother. 


And if given 
to her by lier 
father. 


And if not 
givtiii to her 
by her father. 


Power of a 
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ab pleasure. He has nevertheless power to use the woman's 
'peculinm, and consume it in case of distress ; and she i» 
subject to his control, even in regard to her separate and 
peculiar property.* 


The Older above given is chiefly taken from Colebrooke’s translation 
of the Dayabhaga^ page 100. I do not find that the law in this par 
ticular varies materially in the different schools, except that (as in the 
case of succession to ordinary property) ef distinction is made by the law 
of Benares and other schools between wealthy and indigent daughters. 
There arc also many other nice distinctions and discrepancies of opinion, 
of which the following «re specimens, and which it is unimportant to 
notice at greater length in this place. According to Jimutahvahana and 
the mass of Bengal authorities, the property of a deceased woman not re- 
ceived at her nuptials, and not given to her by her father, goes to her son 
and to her unmarried daughters in equal portions, whether the latter have 
been betrothed or otherwise. Jagannatha is of opinion that the succession 
of a daughter wherhas been betrothed is barred by the claim of one who 
has not been affianced, and that both cannot have an equal right to inherit 
with a brother. Raghunandana denies that there is any text justifying 
the succession of a betrothed daughter. The authors of the Vyava- 
haramayuc'ha and V eeramitrodaya distinctly state that, in default of a 
maiden daughter a married one, whose husband is living, takes the inberit- 
tance with her brother. According to the Mitac^hara and other ancient 
authorities current in Benares, the brothers and sisters connot, under any 
circumstances, inherit together ; while Madhavacharjya states that sons 
and daughtees inherit their mother’s peculium together, only where it 
was derived from the family of the husband; and VacheapjLti BhuUa- 
charjya^^ on the other band, contends that they inherit simultaneously in 
every instance, excepting that of property received at nuptials, and given 
by parents. The conflicting doctrines in matters such as the above of 
■minor moment, might be multiplied almost v^d infinitum. 


CHAPTER IV, 

OF PARTITION. 


Having treated of the subject of property acquired by suc- 
cession, it remains to treat of that which is acquired by par- 
tition while the ancestor survives, and by partition among the 
heirs, after succession. 

The father’s consent is requisite to partition, and, while he 
lives, the sons have not, according to the law of Bengal, the 
power to exact it, excepting under such circumstances as 
would altogether divest him of his proprietary right, such as 
his degradation, or his adoption of a religious life. Jflgan- 
natha has, indeed, expressed an opinion, that sons, oppressed 
by a step-mother or the like, may apply to the king, and 
obtain a partition from their father of the patrimony inhe- 
ritor from the grandfather, though not a partition of wealth 
acquired by the father himself. To the father’s right of 
making a partition there is but one condition annexed, 
namely, that the mother be past child-bearing, and this con- 
dition applies to ancestral immoveable property alone : as 
to bis self-acquired estate, whether it consists of moveable 
or immoveable property, and the ancestral property of what- 
ever description which may have been usurped by a stranger, 
but recovered by the father, his own consent is the only 
requisite to partition. But the law as currenft in Benares 
and other schools differs widely from that of Bengal in 
respect to partition of the ancestral estate, which, according 
to the former, may be enforced at the pleasure of the sons 
if the mother .be incapable of bearing more issue, even 
though the father retain his worldly affections, and though 
he be averse to partition.* . 
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According to the law of Bengal, the father may make an 
unequal distribution of property acquired by himself exclu- 
sively, as well as of moveable ancestral property, and of pro- 
perty of whatever description, recovered by himself, retaining 
in his own hands as much as he may think fit ; and should 
the distribution he makes be unequal, or should he without 
just cause exclude any one of his sons, the act is valid, 
though sinful ; not so with respect to the ancestral immove- 
able estate and property, to the acquisition of which his sons 
may have contributed ; of such property the sons are entitled 
to equal shares ; but the father may retain a double share of 
it, as well as of acquisitions made by his sons. 

Tl^fi law of Benares, on the other hand, prohibits any un- 
equal distribution by the father of ancestral property of 
whatever description, as well as of immoveable property ac* 
quired by himself. At a distribution of his own personal 
acquisitions even, he cannot, according to the same law, 
reserve more than two shares for himself ; and as the maxim 
of factum valet does not apply in that school, any unequal 
distribution of real property must be considered as nob only 
sinful, but illegal.* 

This subject has been treated of at great length by the 
author of the Considerations on Hindu Law, in the chaptei 
on gifts and unequal distribution ; and though he confesses 
it to be one of a most perplexing nature, from the variety ol 
opposite, decisions to which it has given rise, yet he inclines 
to the opinion that a gift of even the entire ancestral 
immoveable property to one son, to the exclusion of the rest 
is sinful, nevertheless validy if made. It must be recol 

lected that ho was treating of the law as current in BengaJ 

— — -■■■■--- - - . - - ^ _ _ 

•Though the father is not pi*ecluded from disposing of moveables a 
his discretion, a gift of su^h property to one son should not be deemed in 
valid (Colebrooke, cited in Elcm, Hin. Law. App.,' p. By and as to th 
father’s incompetency to dispose of immoveable property, though oequiret 
by himself) see ibid, p. 7- 
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only, and not elsewhere. My reasons for arriving at an 
opposite opinion are : first, because the doctrine for which I 
contend has been established by the latest decision, founded 
on a more minute and deliberate investigation of the law of 
the case than had ever before been made ; and, secondly, be- 
cause the only authority for the reverse of this doctrine con- 
sists in the following pasjjages from the Ddyabhdga : — ** The 
texts of Vydsa exhibiting a prohibition are intended to show 
a moral offence ; they are not meant to invalidate the sale or 
other transfer. Therefore, since it is denied that a gift or 
sale should be made, the precept is infringed by making one ; 
but the gift to transfer is not null, for a fact cannot be alter- 
ed by a hundred texts.** Now, if these passages are i>o be 
taken in a general sense ; if they are to be held to have the 
effect of legalizing, or at least rendering valid, all acts com- 
mitted in direct opposition to the law, they must have the 
effect of superseding all law ; and it would be better at once 
to pronounce those texts alone to be the guide for our judi- 
cial decisions. The example adduced by the commentator 
to illustrate these texts clearly shows the spirit in which this 
unmeaning, though mischievous, dogma was delivered ; he 
declares that a fact cannot be altered by a hundred texts, in 
the same manner as the muvder of a Brahmin, though in 
,the highest degree criminal and unlawful, having been per- 
pertrated, there is no remedy, or, in other words, that the de- 
funct Brahmin cannot be brought to life again.*^ The illus- 
tration might be opposite, if there were no such thing as 
retribution, and^if the law did not exact all possible amends 
for the infury inflicted. Bub what renders this conclusion 
less disputable is, that the texts of VyAsu in question occur 
in the chapter of the Ddycbbhdga which treats of self-ac- 
quisitions, and has no reference to alicestral property, If 
Y , ^ny additional proof bo wanting of the father’s incompetency 
to dispose of ancestral real property by an unequal parti- 
or to do any other act with respect to it which might 
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be prejudicial to the interests of his son, I would merely 
refer to the provision contained in chap, iii., sect. 7, § 10, 
of the translation of the extract from the MitctcsclocirdL rela- 
tive to judicial proceedings. The rule is in the following 
terms : “ The ownership of father and son is the same in 
land which was acquired by his father,” &c. From this text 
it appears that ‘‘in the case of land acquired by the grand- 
father, the ownership of father and son is equal ; and there- 
fore, if the father mjjke away with the immoveable property 
so acquired by the grandfather, and if the son has recourse 
to a court of justice, a judicial proceeding will be entertain- 
ed between the father and son.” The passage occurs in a 
dissertation as to who are fit parties in judicial proceedings ; 
and although the indecorum of a contest wherein the father 
and son are litigant parties has been expressly recognized, 
yet, at the same time, the rights of the son are declared to 
be of so inviolable a nature, that an action by him for the 
maintenance of them will lie against his father, and that it 
is better there should be a breach of moral decorum than a 
violation of legal right. 

clt«d. The question as to the extent to which an unequal distri- 
bution made by a father in the province of Bengal should be 
upheld has been amply discussed also in the report of a cast 
decided by the Court of Sadder Dewanny Adawlut in th< 
year 1816,* wherein it was determined that an unequal dis 
tribution of ancestral immoveable property is illegal ant 
invalid, and that the unequal distribution of property ac 
quired by the father, and of moveable ancestjral property, i 
legal and valid, unless when made under the influence of 
motive which is held in law to deprive a person of the powe 
to make a distribution. It was declared, in a note to ths 
case, that the validay of an unequal distribution of ancestrj 

• For the whol<5 of the firgament, see Smider Dewanuy Adawlut I 
ports, vol, ii., page 214. 
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immoveable property, such as is expressly forbidden by the 
received authorities on Hindu law, cannot be maintained on 
any construction of that law, by Jimutavdhana or others. 
Jaganndtha, in his Digest, maintains an opinion opposite to 
this, and lays it down that, if a father, infringing the law, 
absolutely give away the whole or part of the immoveable 
ancestral property, such ^ift is valid, provided he be not 
under the influence of anger or otjier disqualifying motive : 
and admitting this doctrine to be correct, it must be infer- 
red, d fortiori, that he is authorized to make an unequal 
distribution of such property ; but the reverse of this doc- 
trine has been established by the mass of authorities cited 
in the case above alluded to. 

In the event of a son being born after partition made by 
the father, he will be sole heir to the property retained by 
the father ; and if none have been retained, the other sons 
are bound to contribute to a share out of their portions. 
According to Jimutavdhana, Raghunandana, Sricrishna, 
and other Bengal authors, when partition is made by a father, 
a share equal to that of a son must be given to the childless 
wife, not to her who has male issue. But the doctrine laid 
down by Harinatha is, that if the father reserve to or 
more shares, no share need be assigned to the wives because 
• their maintenance may be supplied out of the portiou 
reserved. It is also laid down in the Vivadarnavasetu that 
an equal share to a^wife is ordained in a case where the 
fhther gives equal shares to his son ; but that, where he gives 
unequal portioi^, and reserves a larger share for himself, he 
is bound to allot to each of his wives, from the prbperty re- 
served by himself, as much as may amount to the average 
share of a son. These shares to wives are alloted only in 
case of no property having been given* to them. According 
to some authorities, if she had received property elsewhere 
a moiety Of a son’s share should be allotted to her ; but 
according to other authorities, the difference should be made 
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up to them between what they have received And a son'll 
share. The doctrine maintained by Jaganndtha is, that if the[ 
wife has received, from any quarter, wealth which would 
have devolved ultimately on her husband, such wealth should 
be included in the calculation of her allotment; but if she 
received the property from her own father or other relative, 
or from the maternal uncle or other collateral kinsman of her 
husband, it should not be included, her husband not having 
any interest therein. 

The law as current in Benaras, Mithila and elsewhere, 
differs from the Bengal school on this subject, and is not 
in itself uniform or consistent. Vijnyanmwara ordains: 
“WhQii the father, by his own choice, makes all his sons 
partakers of equal portions, his wives, to whom peculiar 
property had not been given by their husband or fother-in- 
law, must be made participants of shares equal to those of 
sons.” But if separate property had been given, the same 
authority subsequently directs the allotment of half a share : 
*‘or if any had been given, let him assign the half.” Accord- 
ing to Madhavdcharjya, if the father by his own free will 
make his sons equal participants, he ought to make his wives, 
to whom no separate property has been given, partakers of a 
share equal to that of a son ; but if such property has been 
presented to her, then a moiety should be given. Cmnuld- 
cava, the author of the Vivddatandava^ declares generally 
that, whether the father be living or dead, his wives are re- 
spectively entitled to a son's portion. But Sulapani, in the 
Dipacalica, maintains that, if the father made an equal par- 
tition among his sons by his own choice, he must give equal 
shares to sijich of his wives only as have no male issue : and 
Helayvdha also lays it down that wives who have no soihs 
are here^iu tended. Misra contends that “when he reserves 
the greater part of his fortune, and gives sons trifle to his 
sons, or takes a double share for himsef, the husband must 
give so much wealth to his wives out of his own share alone ; 
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•accordingly, the separate delivery of shares to wives is only 
< 4 rdained when he makes an equal partition.” The sum of 
the above arguments seems to be, that in the case of an 
equal partition made by a father among his sons, his wives 
who are destitute of male issue take equal partions; that, 
where he reserves a large portion for himself, his wives are 
not entitled to any specific share, but must be maintained 
by him ; and that, where unequal shares are given to sons, 
the average of the shares of the sonS should be taken for the 
purpose of ascertaining the allotments of the wdves. The 
same rules apply also to paternal grandmothers, in case of 
partition of the ancestral property. 

At any time after the death, natural or civil, of their 
parents, the brethren are competent to come to a partition 
among themselves of the property, moveable and immoveable, 
ancestral and acquired ; and, according to the law as received 
in the province of Bengal, the widow is not only entitled to 
share an undivided estate with the brethren of her husband, 
but she may require from them a partition of it although 
her ailotineut will devolve on the heirs of her husband after 
her decease.* Partition may be made al&o while the mother 
survives. This rule, though at variance with the doctrine 
of Jimutavahana, has nevertheless been maintained by 
more modern authorities, and is universally observed in 
parctice.i* 

Nephews whose fathers arc dead are entitled, as far as the 
fourth in descent, to participate equally with the brethren. 
These take per stirpes y and any one of the co- parceners may 

if 

insist on the partition of his share4 

* Sec note to the case of Bhyrooebund Rai v. Russomunee, Sudder 
Dewamiy Adawlut Reports, vol. i., p. 2S, and case of Nilkaunt Rai v. 
Muuee Ohowdrain. iVdd, 58 ; also ease of Rani Rhawani Dibia and another 
V. Ranee Soorujmunee, ibid, p. 1IJ5. The reverse the case, according to 
the law of Benares. See the case of Huljeet Sin" v, Sheomanook 8in"h, v. 
ibid, 59. 
t 3, 78. 

t cited in JDig.,3, 7; and see Klem. Hindu Raw, Appen- 

dix, 292. 
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But, in all such cases, to each of the fathers wives who h 
a mother, must be assigned a share equal to that of a son- 
and to the childless wives a sufficient maintenance ; but ac- 
cording to the Mitacshara and other works current in 
Benares and the southern provinces, childless wives are also 
entitle to shares, the term mata being interpreted to signify 
both mother and step-mother. The Smriticliandrica is the 
only authority which altogether excludes a mother from the 
right of participation. To the unmarried daughters such 
portions are allotted as may suffice for the due celebration 
of their nuptials.* This portion has been fixed at a fourth 
of the share of a brother : in other words, supposing there is 
one pon and one daughter, the estate should be made into 
two parts, and one of those two parts made into four. The 
daughter takes one of these fourths. If there be two sons 
and one daughter, the estate should be made into three parts, 
and one of those three parts made into four. The daughter 
takes one of these fourths, or a twelfth. If there be one son 
and two daughters, the estate should be made into three 
parts, and two of three these parts made into four. The daugh- 
ters take each one of these fourths.-f* But according to the best 
authorities, these porporlions are not universally assignable ; 
for where the estate is either too small to abmitof this 
being given without inconvenience, or too large to renden 
the gift of such portion unnecessary to the due celebration 
of the miptials, the sisters are entitle to so much only as 
may suffice to defray the expenses of the marriage ceremony. 
In fine, this provision for the sisters, intcnde/1 to uphold the 
general respectabilty of the family, is accorded rather as a 
matter of indulgence, than prescribed as a matter of right.j 


* Ibid, 86 and 97. 
t Mitf on Inh., chap, i., ^ 7. 

tThe question has been fully (lisctissfil by 1 he author of the Con- 
f^iderations on Hindu Law. page lOS el aetf. The inconsistency of the 
rules has been pointed out; but the same couclusion is arrived at, name- 
ly, that the sister's is a claim nither than a right- .Sec the o[)iriiou of Mr. 
Sutherland, cited in Elem. Ilin. Law, App. , p 301. which is to the same 
effect : and of Mr, Colchrook, ibid, pp. 3t»l aud 3SA, 
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Ai)y improvement to joint property effected by one of the 
brethren does not confer on him a title to a greater share ; 
but an acquisition made by one, by means of his own un- 
assisted and exclusive labour, entitles the acquirer, according 
to the law as current in Bengal, to a double share on parti- 
tion. And it was ruled by the Sudder Dewanny Adawlut, 
that where an estate is acquired by one of four brothers 
living together, either with aid from joint funds, or with per- 
sonal aid from the brothers, two-fifths should be given to the 
acquirer, and one-fifth to each of the other tbree.f But ac- 
cording to the law as current in Benares, the fact of one 
brother s having contributed personal labour, while no exer- 
tion was made by the other, is not a ground of distinption. 
If the patrimonial stock was used, all the brethren share 
aUke.j If the joint stock have not been used,§ he by whose 
sole labour the acquisition has been made is alone entitled 
to the benefit of it.|| And where property has been acquired 
without, aid from joint funds, by the exclusive industry 
of one member of an undivided family, others of the same 
family, although they were at the time living in coparce- 
nary with him, have no right to participate in his acqui- 
sition.H The rule is the same with respect to property 
recovered, excepting land, of which the party recovering it 
, is entitled to a fourth more than the rest of his brethren.** 

It has also been ruled that, if lands are acquired partly by 
the labour of one brother, and partly by th6‘ capital of 
another, each is entitled to half a share ; and that, if they 
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* Mitac.f chap if, sec. 3, § 4 ; and Case 15. vol. ii.. Chap. Effects liable 
and not liable to Partition (note), 
t S. D. A. Rep., vol., i., page 6. 
j See note Case 4, Chap, of Sons, &c., vol. ii. 

§ What constitutes the use of joint stock is not unfrequently very 
difficult to determine, and no general rule can be laid down applicable 
to all cases tliat may arise. Each individnal case must be decided on tts 
own merits. See Elem. Hin. Law, App., p. 306. 

II Dig., 3, 110. 

% Kaleepershad Rai and others v. Digumber Rai and others, S. D, A. 
Reports, vol. ii. p. 237. 

Sanchuy cited in ibid. 365 ; and Elem. Hin. Lnw. Ann n. 31 R 

6 a 
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were acquired hy the joint labour and capital of one, and by 
the labour only of the other, two-thirds should belong to thq 
former, and one-third to the latter ; but this provision seems 
rather to be founded on a principle of equity than any spe- 
cific rule of Hindu law.* 

Presents received at nuptials, as well as the acquisitions of 
learning and valour, are, generally speaking, not claimable 
by the brethren on partition ; and there are some things not 
subject to the ordinary law of partition ; but for a more 
detailed account of indivisible and specially partible, the 
reader is referred to the translation of Jaganndtha's Digest, 
vol. iii., page 332 et seq., and to the chapter in vol. ii., treat- 
ing of effects liable and not liable to partition. According 
to the more correct opinion, where there is an undivided 
residue, it is not subject to the ordinary rules of partition of 
joint property : in other words, if at a general partition any 
part of the property was left joint, the widow of a deceased 
brother will not participate, notwithstanding the separation; 
but such undivided residue will go exclusively to the 
brother, f 

Partition may be made without having recourse to writing 
or other formality ; and in the event of its being disputed at 
any subsequent period, the fact may be ascertained by cir- 
cumstantial evidence. It cannot always be inferred from the 
manner in which the brethren live, as they may reside 
apparently* in a state of union, and yet, in matters of pro- 
perty, each may be separate ; while, on the other band, they 
may reside apart, and yet may be in a state of union with 
respect to property: though it undoubtedly is one among the 
presumptive proofs to which recourse may be had, in a case 
of uncertainty, to determine whether a family be united or 


* Ciiue of Kofihul Chukrawufcee v, Radhanaulh, S. D, A. Kepoite, voJ, i., 
33 (>. 

f Elcm, Ilin. Law, App., p. 323. 
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separate in regard to acquisitions and property.^ The only 
icriterion seems to consist in their entering into distinct con* * * § 
tracts, in their becoming sureties one for the other, or in 
their separate perfornriance of other similar acts, which tend 
to show that they have no dependance on or connexion with 
each other.f In case of an undivided Hindu family the 
Court of Sudder Dewanny Adawlut were of opinion that 
their acquisitions should be presumed to have been joint till 
proved otherwise, the onus pvobandi resting with the party 
claiming exclusive right and, in another case, a member of 
a Hindu family, among whom there had been no formal 
articles of separation, but who, as well as his father, messed 
separately from the rest, and had no share of their profits 
and loss in trade, though he had occasionally been employed 
by them, and had received supplies for his private expenses, 
was presumed to be separate, and not allowed a share of the 
acquistion made by others of the family.^ The law is 
particularly careful of the rights of those who may be born 
subsequent to a partition made by the father. With respect 
to ancestral property, it is not likely that the just claims of 
any of the heirs can be defeated, as the law prohibits parti* 
tiun so long as the mother is capable of bearing issue ; but 
to guard against the possibility of such an occurrence, it is 
provided that the father shall retain two shares, to which 
shares, if a son be subsequently boro, he is exclusively 


entitled. There is another provision also whicfi forms an 
effectual safeguard against the distitution of children born 
subsetjuently l^p a partition, which consists in the father's 
right of resumption, in case of necessity, of the property 
which he may have distributed among his sons.ll 


* Sec note to S. D. A. Reports, vol. i..p. 36. 

t Dig., 3, 414 ; and sec cases. Chap, of Rvidence of Partition ; also 
Colebr^Kjkc, cited in Appendix Elom. Hindu Law, p. 32.“) etseq. 

It Case of Gourchundcr Ptai and others v. Hurrochunier Kai and others, 
S. D. A. Reports, vol. iv., p. 162. 

§ Rajkishor Rai ami others v. the widow of Santoo Das, S. D. A. Re- 
port, vol. 1 ., p. 13, 

II Sec pi’Ccodents, Case 3, Chap, ol Partition, vol, ii. 
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CHAPTER. V. 

OF MARRIAGE. 


On the subject of marriage, it maj" be presumed that it has 
notoften constituted a matter of litigation in the civil courts, 
from the circumstance that points connected 'vvith it do not 
appear to have been referred to thq Hindu law-ofScers. Dis- 
putes connected with this topic, as well as those relating to 
matters of caste generally, are, for the most part, adjusted 
by reference to private arbitration. It is otherwise in the 
provinces subject to the presidencies of Madras and Bom- 
bay, where many matrimonial disagreements and questions 
relative to caste have been submitted to the adjudication 
of the established European courts * As, however, ques- 
tions relative to marriage are among those which the Com- 
pany's courts are, by law, called upon to decide, it may not 
be amiss to cite some of the fundamental rules connected 
with the institution. 

Marriage, among the Hindus, is not merely a civil contract, 
but a sacrament, forming the last of the ceremonies prescribed 
to the three regenerate classes, and the only one for 5iidra8,i* 
and an ui 5 ».married man has been declared to be incapa- 
citated for the performance of religious duties.^ It is well 
known that women are betrothed at a very early period 
of life, and it is this betrothment, in fact, which constitutes 
marriage. The contract is then valid and binding to all in- 
tents and purposes. It is complete and irrevocable imme- 


Appendix Elements Hindu Lavr, page 22 et passim and Bombay 
Reports, pages II, 35, 363, 370, 379, and 389, vol. i., and pages 108, 335, 
434, 473, 576, and 685, vol. ii, 
fDigest, vol. iii., page 104. 

1 1 bid ii. page 400, 
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diately on the performance of certain ceremonies,^ without 
'consummation. Second marriages, after the death of the hus- 
band first! espoused, are wholly unknown to the Hindu law ;f 
though in practice, among the inferior castes, nothing is so 
common. Polygamy is also legally prohibited to men, un- 
less for some good and sufficient cause, such as is expressly 
declared a just ground fey dissolving the former contract, as 
barrenness, disease, or the like.. This precept, however, 
is not much adhered to in practice. The text of Menn^ 
which in fact prohibits polygamy, has been held, according 
to modren practice, to justify it. “For the first marriage 
of the twice-born classes,” says Menu, “a woman of the 
same class is recommended ; but for such as are impelled by 
inclination to marry again, women in the direct order of the 
classes are to be preferred.”]; From this text it is argued by 
the moderns, that, as marriage with any woman of a different 
class is prohibited in the present age, it necessarily follows 
that a plurality of wives of the same class is admissible ; 
but the inference appears by no means clear, and the practice 
is admitted by the 'pundits to be reprehbusible ; though 
nothing is more common, especially among the Kooleen, or 
highest caste of Brahmins. 

In the event of a man forsaking his wife without ] ust cause, 
and marrying another, he shall pay his first wife a sum equal 
to the expenses of his second marriage, provided she have 
not received any stridhun, or make it up to her, if she have ; 
but he is not required, in any case, to assign more than a 
third of his pre^perty. In all cases, and for whatever cause 
a wife may have been deserted, she is entitled to sufficient 

Ibid, page 481 ; and for an account of ceremonies observed at a 
marriage, see As. Res., vol. vii., page 288; Mbo Ward on the Hindus, 
vol. i., page 230 ct seq, 

f But a widow who, from a wish to l)cAr children, sliu'hts her deceased 
husband by marrying again, brink's disgrace on herself here below, and 
shall ho excluded from the seat of her lord. Mrnu. (uted in Die , pace 
m, vol. ii. 

:ny, chap, iii,, §12 , 
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inuintenance* la the Mitacshard, a distiaction is made. 
Where a second wife is manied, there being a legal objection ♦ 
to the first, she is entitled to a sum equal to the expenses 
incurred in the second marriage : but where no objection 
whatever exists to the first wife, a third of the husband s pro- 
perty should be given as a compensation.* But in modern 
practice, a husband considers it quite sufficient to maintain 
a superseded wife by providing her wtth food and raiment* 

There are eight forms of marriage : The Brahma, Driva, 
Arsha, Prajapatya, Asura, Gandharva, Raeshasa and 
Paisacha. 

Thus four first forms are peculiar to the Brahminical tribe. 

The principle in these contracts seems to be, that the parties 
are mutually consenting, and actuated by disinterested 
motives. 

The fifth form is peculiar to Vaishyas and Sudras, It is 
reprobated, on the principle of its being a mercenary con- 
tract, consented to by the father of the girl for a pecuniary 
consideration. The sixth and seventh formrs arc peculiar to 
the military tribe^ where the union is founded either on re- 
ciprocal affection or the right of conquest. And the eighth 
or last is reprobated for all, being accomplished by means 
of fraud and circu invention. -f- 

The most usual form of marriage is that of the Brahma^ 
which is completed “ when the damsel is given by her father, 
when he has decked her, as elegantly as, he can, to the 
bridegroom whom he has invited,” the nuptials of course be- 
ing Celebrated with the usual ceremonies. The next species 
of marriage most usually practised is that of the Asura, 
where a pecuniary ‘‘consideration is received by the father ; 

• Yajnyawalcya, cited in dig., vol. ii., page 420 ; and see a case to this 
effect stated, Elem, Hiu. Law, App., p, 51. 

t Oigest, vol, ii., page 006. 
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and I am given to understand that marriages by the Pai- 
^ctchu mode are not uncommon ; and that young women, who 
from their wealth or beauty may be desirable objects, are, 
not unfrequently, inveigled by artifice into matrimony ; the 
forms of which once gone through, the contract is not dis- 
soluble on any plea of fraud, or even of force.* 

The Gandharva marrikge is the only one of the eight 
modes for the legalizing of which’no forms are necessary ;f 
and it seen\s that mutual cohabitation, as it implies what the 
law declares to be alone necessary, nahiely, “reciprocal 
amorous ao'recmcnt,” would be sufficient to establish such a 
marriage, if corroborated by any word or deed on the part of 
the man.:}; 

The relations with whom it is prohibited to contract 
matrimony are thus enumerated by Menu : ‘‘ She who is not 
descended from his paternal or maternal ancestors within the 
sixth degree, and who is not knoivn by her family name to 
he of the same primitive stock with his father or mother y is 
eligible by a twice-bora man for nuptials and holy union.’* 

Adultery is a criminal, but not a civil offence, and an ac- 
tion for d images preferred by the husband will not lie against 

* This is not the only instance in which fiiiiul is legalized by the Hindu 
law. That law sots aside gifts or promises made for the purpose of de- 
dusion, though this is fraud on the side of the person who practises the 
imposition, and can entitle him to no relief. The same law allows to the 
creditor a lien upon a deposit ox* commodate in his hands for the i*ecovery 
of his due from the debtor who so entrusts any article to him ; and even 
permits the practice of trick and artifice to obtain possession of such an 
article with the purpose of retaining it as a pledge. — Colebrooko, Obi, and 
Con.. Book ii., § 95, and Book iv., § 518. 

f This form of saarriage is declared to be peculiar to the military tribe. 
May not the indulgence have originated in principles similar to those by 
which, according both to the civil and English law, soldiers are permitted 
to make nuncupative wills, and to dispose of their property without those 
forms which the law requires in other cases ? — Bl. Comm,, vol. i., page 417. 

J On this principle the law-oflOiccrs of the Sadder Dewanuy Adayvlut 
declared legal a marriage contracted in Cuttack, pot very long ago, in a 
case where the parties had cohabited for some time, and the man signi- 
fied his intention by placing a garland of flowers round the neck of the 
woman. See also Elem. Hin Law, App., p. 198. 
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the It is not a sufficient cause for the wife to 

desert the husband, and there are not many predicaments in' 
which such an act on her part is justifiable. Insanity, impo- 
tence, and degradation, are, perhaps, the "only circumstances 
under which her desertion of her husband would not be con- 


sidered as a punishable offence.f A married woman has no 
power to contract, and any contiact entered into by her 
will neither be binding oi?. herself nor on her husband, un- 
less the subject of thfe contract be her own peculiar property, 
or unless she ha? e been entrusted with the management of 
her husband’s affairs, or unless the contract may have been 
requisite to her obtaining the necessaries of life.| 

■ - - I 


• Colobrooke, cited Elcm. lliu. Law, App., p. 33. So also our Regula- 
tions, following? the Moohiiinmiidaii law in this particular, treat the offence 
as a crime against society, and not .neainst tlic individual, hut they require 
that the husband shall stand forward lu pro, seewte. 'I'lierc is a case cited 
i»y tin* author of the Elein. Hiij. Law (Ai>p., p. 31). in which tha fundiis 
rui(‘(l I hut the adultt‘i'('i' was liable for tluj nnniey expended by the in* 
juied linsbuiul in cent I'acting a second marriage ; but tiiis was considered 
to be rather an equil aide opinion tlian founded on any express text of 
law. S, Lei'al ( Nunpaiiion, p. 47. the case uL Lii»gee (ilujjaiya, in 

wliich it wns Ai'A/ tluit n Hindu iinsband can recover <hiniagf‘s from the 
person who (uinnuits a<lullery with his wife,] 
t Menu, citfd ill Ibg.. voL ih, page !1‘-!, 

X 4;ok*brookc Hbl and t’on., hait 1., I'ook ii.. §§ r>7 and 58. 



51 


CHAPTEK VL 

OF ADOPTION. 

The etymology of the Sanscrit, word for a son (pvira) 
clearly evinces the necessity by which erery Hindu considers 
himself bound to perpetuate his name. “ Since the son 
{trayate) delivers his father from the hell named he 
was, therefore, called jmtra by Brahma himself.^’* * * § Again : 

A son of any description should be anxiously adopteU by 
one who has no male issue, for the sake of the funeral cake, 
water, and solemp rites, and for the celebrity of his name,”f 
Under this feeling, it was natural to resort to the expedient 
of adoption. Twelve sorts of sons have accordingly been 
enumerated by Menu. “ The son begotten by a man himself 
in lawful wedlock ; the son of his wife, begotten in the man- 
ner before described ; a son given to him ; a son made or 
adopted; a son of concealed birth, or whose real Jather 
cannot be known; and a son rejected by his natural parents ; 
are the si^ kinsmen and heirs. The son, of a young woman 
unmarried, the son of a pregnant bride, a soa bought, a son 
by a twice-married woman, a son self-given, and^a son by a 
Sudra, are the six kinsmen, but not heirs to collaterads.”^ 

In treating of the miscellaneous customs of Greece, the 
author of the Antiquities§ observes as follows : — “ Adopted 
children were called Paidesthetan. or Eispoietoi, and were 
invested in all the privileges and rights of, and obliged to 

* Institutes of Menu, chap, ix., § 138. * 

t Smriti, quoted in the Retndcara : or. in the language of Statius, 

Qrlbitas omni fugienda nisu. Oihitas nullo tufnulata 

X Institutes of Menu. clmp. ix.. §§ and 16U. 

§ Vol. ii., p. 336. 
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perform all the duties belonging to, such as were begotten by 
their fathers ; and, being thus provided for in another family,® 
they ceased to have any claim of inheritance and kindred in 
the family which they have left, unless they first renounced 
their adoption, which the laws of Solon allowed them not to 
do, except they had first begotten children to bear the name 
of the person who had adopted them, thus providing against 
the ruin of families, which would have been extinguished by 
the ruin of those who were adopted to preserve them, if the 
adopted person died without children, the inheritance could 
not be aliened from the family into which they were adopt- 
ed, but returned to the relations of the persons who had 
adopted them. The Athenians are by some thought to have 
forbidden any man to marry after he had adopted a son, 
without leave from the magistrate ; and there is an in- 
stance in Tyszet’s Chiliads of one Leogoras, who, being ill- 
used by Andocides, the orator, who was his adopted son, 
desired leave to marry. However, it is certain that some men 
married after they had adopted sons ; and if they begot legi- 
timate children, their estates were equally shared between 
those begotten and adopted.’’ 

The whole, or nearly the whole, of the provisions above 
cited, are strictly applicable to the system of adoption as it 
prevails among the Hindus at this day. But the renunci- 
ation of adoption is a thing unheard of in these provinces, 
and unanctioned bylaw under any circumstances. There 
is no express text declaring illegal a renunciation of adop- 
tion, but at the same time there is not arty which can be 
construed as approaching to a justification of it. 

In the present age, two, or at the most three, forms of adop 
tion only are allowed, in these provinces ; and the Dattaca 
or son given, and the Critrima, or son made, arc the mos 
common. The latter form obtains only in the province o 
MithiU. In strictness, perhaps, adoption in this form shouh 
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1be held to be abrogated, as the filiation of any but a son 
Vgally begotten, or given in adoption, is declared obsolete 
in the present age ;• but agreeably to a text of Vrihaspati, 
immemorial usage legalizes any practice.f Some of the re- 
quisite conditions for the adoption of a son are comprised 
in the following tests of Mctiu : — “ He whom his father or 
mother, J: with her husband’s assent, gives to'another as bis 
son, provided that the donee have,/)o issue, if the boy be of 
the same class, and affectionately disposed, is considered as 
a son given, the gift being confirmed by pouring water.” 

“ He is considered as a son made or adopted whom a man 
takes as his own son, the boy being equal in class, endued 
with filial virtues, acquainted with the merit of per^ornUng 
obsequies to his adopter y and with the sin of omitting them.”§ 
But there are many conditions besides these fundamental 
ones: and briefly, noticing such of the rules as are indisputa- 
ble, and universally admitted, I shall discuss those which 
have admitted of doubt, and endeavour to fix such as are 
uncertain, by citing the authorities in support of each. Re- 
garding this particular branch of the law, there is not much 
difference in the doctrine of the several schools ; the Dattaca- 
chandried and Dattacamirndnsd, the two chief authorities 
on the subject, being respected by all. The first tett above 
rjted is sufficiently explicit as to the persons who possess 
the right of giving in adoption ; and the only excej^ion that 
has been propounded by the commentators is contained in 
the Dattacaminidnsdy which refers to the gift of her son by 
a widow during^ season of calamity ; and it has been made 
a question of doubt, whether a widow, even with the sanction 
of her husband, is competent to adopt a son ; but her com- 

• See general note by Sir W. Jones, appended to his translation of 
Menu's Institutes ; and the text of the Aditya I'wrma, cited in Jagan- 
nath's Digest, Vol. iii., page 272. 

. + Cited in the Digest, vol. ii., page 128. 

I Section 4, § 12. 

§ Institutes of Menu, chap, ix., §§ 168 and 169. 
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potency so to do is established by the prevailing authorities.^ 
It has been ruled, however, that in the case of an adoption 
made by a widow without having obtained the consent of 
her husband, or in which the adopted son shall not have been 
delivered over to her by either of his parents, but only by 
his brother, the adoption is invalid.* It is required that the 
party adopting! should be destitute of a son, and son*s son, 
and son's grandson ; that the party adopted should neither 
be the only nor the eldest 8on,§ nor an elder relation, such 


• Case of Taramuneo Dibia v, Deo Narayun Rai and another, Sadder 
Dewanny Adawlut Reports, voL iii., page 887. The same principle was 
recognized in the case of Raja Shumshere Mull v. Kanee Dilraj Koonwur, 
tol. ii., pAge 169. 

It haa been donhted by Mr. Sutherland, in his Synopsis, whether an 
unmarried person, that i». one not a ffrihi, or, as wo would say. bachelor, 
is competent to adopt; but he inclines to the attirmative of the question 
(p. 21*2). Ill the Ihecedeiits, vol ii., of this work, in the ca>e of adop- 
tion No. 1, the pKndit!^ expressly declared the adoption by such indivi- 
dual to be legal and valid, and there is certninly no authority against it. 
The same vionbt is e:ipre.s8cd, and the «amo conclusion arrived at, with 
respect to nu adoiition by a blind, impotent, or lame person. 

J Sounaka cited in Datt Mim. It has also been doubted by the 
author of the Oonsidemtiona (p. 150), whether * man having a grandson 
by a daughter can adopt a son ; but there is no solid foundation on whicl: 
such a doubt can rest. It must have originated in the itidiscriminatt 
use of the word grandson*’ in the Rngliah translations, as applicable t( 
the daughter’s aon aa well as to the son’s son. Mr. Sutherland, in hi 
Synopsis, jmge 212, infer*, and justly, that if male issue exist who ar< 
disqualified by uny legal impediment (such as loss of caste) from th' 
perforraunoc of exequial rites, the aflHiation of a son may legally tafc. 
place. In the Summary of Hindu Law, p, 48, it is laid down as a rult 
that the fasanity of a begotten son would not justify adoption by th 
parent ; but to this and other general positions laid down in that wor 
1 cannot altogether accede ; foi’ instance, it is stated, that the Poona 
Shastreei do not recognize the necessity that adoption should preced 
naaniage ; that a younger brother may be adopted by an elder one ; th* 
the youngest ?*on of a family cannot be adopted, ♦&c., &c., for none < 
which can I find authority; though undobtedly the whole of these pos 
tions may be just when applied to that side of India, as founded on tl 
lex loci, or immemorial custom. 

§ Vusiskt^a, Dutt. Nir., and Menu, ibid ; but this is an lnjuncti( 
rather against the gi^iug than the receiving an only 6r elder son in ado 
tion, and the transfer having been once made, it cannot be annulk 
This seems but reasonable, considering that the adoption having on 
been made, the boy ipso facto loses ail claim to the property of 1 
natural family. See Bombay Reports, case of Huebut Bao GotI 
Kao, vol. ii., page 75 ; also Elem. HIb. law, App., pp. 82, 83. 
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% as the paternal or the maternal uncle ;♦ that he should be 
I of the same tribe as the adopting party ;t that he should not 
be the son of one whom the adopter could not have married, 
such as his sister's son or daughter’s son. This last rule, 
however, applies only to the three superior classes, and 
does not extend to iSitdws.J II is a rule also, that when 
a woman adopts, she should have the consent of her hus- 
band, or, according to ’the law laid down in some author- 
ities, the sanction of his kindred ;§ that where there is a 

I* 

brother’s son, he should be selected for adoption in prefer- 
ence to all other individuals ; but this is not universally 
indispensable, so as to invalidate the adoption of a stranger.il 
DattacacJvandricdf section 1, 8 22. In the case of Ooman 
Dutt, pauper, appellant, u Kunhia Singh, it was held, that 
while a brother’s son exists, the adoption of any other indi- 
vidual is illegal ; and this Ls undoubtedly consonant to the 
doctrine contained in the Dattacamimdnsdy but it is contro- 
verted in the Dattaoahandried, It would appear, however, 
that, according to the law of Bengal and elsewhere, where 
the doctrine of the latter authority is chiefly followed, and 
where the doctrine of factum valet exists, a brother’s son 
may be superseded in favour of a stranger ; and even in 
Benares, and the places where the Mimdnsa principally 
obtains, and where a prohibitory rule has in most instances the 
effect of law, so as to invalidate an act done in contravention 
thereto, the adoption of a brother’s son or other# near rela- 
tive is not essential, and the validity of an adoption actually 


• Dutt. Mim ,, sec. 2, § 32, Sudder Bawanny Adawlut Reports, 
vol. iii., p. 232. MU. fnh.. chap, i,, sec. 11, p. 12. 
t Menu. chap, ix., ^ 168, 

X Nar't.da cited in DuU Nir. 

§ Acoord'ing to the V yuvahd^akoustabha ami Mayue*hay authorities of the 
hi^^est repute among the MnhfraUat, which in this respect follow the 
do^ciiiQ -of the DaUacaehandricd,y the sametidn of the huBl)and is not re- 
quisite ; bnt in this reepect the authorities alcove cited differ from most 
Others. Bern. Rep., vol. i., n. 181, vol. ii., pp. 78 and 456. See also Kleuv. 

Kin. Law. App. pp 66, 68. 71. 

II Sudder Dewanny Adawlut Reports, vol. iii.yp. 114. 
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made does oofc rest on the rigid observance of that rule of 
selection, the choice of him to be adopted being a matter of 
discretion.^ It may be held, then, that the injunction to 
adopt one's own Sapinda (a brother's son is the first), and, 
failing them, to adopt out of one's own Gotra, is not essen- 
tial, so as to invalidate the adoption in the event of depar- 
ture from the rule. It is lastly requisite that the adopted 
son should be initiated in the name and family of the adopt- 
ing party, with the prescribed form and soleranities..*|’ The 
adoption being once completed, the son adopted loses all 
claim to the property of his natural^: family, but he is 
estranged from his own family partially only, For the pur- 
poses of marriage, mourning, &c., he is not considered in the 
light of a stranger, and the prohibited degrees continue in 
. full force as if he had jver been removed. His own family 
have no claim ’ .ever to any property to which he may 
have succeeded / J in the event of a son so adopted hav- 
ing succeeded / the property of his'adopting father, and 
leaving no issue, his own father cannot legally claim to in- 
herit from him, but the widow of his adopting father will 
succeed to the property.§ He becomes (with the excep- 
tion above noticed), to all intents and purposes, a member of ^ 
the family of his adopting father, and he succeeds to his 1 


* Colebrookc, cited in Ifilem. Hin. Law, App., pp. 74 and 80. 
t For an enumeration of the ceremonies enjoiued at an adoption, see 
Summary Hihdu Law, p. 52, and Elements Hindu Law, p. 82 et teq,; 
but the exact observance of these ceremonies is not indispensable. — Dig., 
vol. iii., page 2!24, and Elem. Hin Law, App.,pp. 101, 106. 

I It has been asserted by the author of the PJlements of Hindu Law, 
that a son adopted in the ordinary way, though he cannot marry among his 
adoptive, yet may one of his natural relations ; but' I canuot find any 
authority for this doctrine. He seems to have inferred from the text of 
Parijata^ Sons given, purchased, and the rest, who are sons of two 
fathers, may not marry in either family even, as was the case of Singa 
and Saisira,” that adopted sons not bearing the double relalionsnip might 
do so ; blit the inference is clearly untenable. Indeed, Mr. Sutherland, to 
whom he refers as his authbrity, expressly declares in bis Synopsis <p. 219) 
that the adopted son cannot marry any kinswoman related to Lis father 
and mother, within the prohibited number of degrees, as his consangui- 
neal relation endures, 

§ Elem, Hin. Law App, p. 104. 
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*^property, collaterally as well as lineally;* but execepting the 
lease of the peculiar adoption termed D'wyamushayd'fidt he 
is excluded from participating in hit: natural father's pro- 
perty.f Where a legitimate son is born subsequently to the 
adoption, he and the son adopted inherit together ; but the 
adopted son takes one- third, according to the law of Bengal, 
and one-fourth, according to the doctrine of other schools.^ 
If two legitimate sons are subsequently born, then, accord- 
ing to the Benares school, the property, should be made into 
seven parts, of which the ligitimate sons would take six ; 
and according to the law as current elsewhere, into five 
shares, of which the legitimate sons would take four, and so 
on, in the same proportion, whatever number of legitimate 
sons may be torn subseqaently.§ 

A boy adopted by a widow with the permission of her late 
husband has all the rights of a posthumous son, so that a sale 
made by her to his prejudice of her late husband's property, 
even before the adoption, will not be valid, unless made under 
circumstances of inevitable necessity :ll and in the case of a 
Hindu of Bengal, dying in his father's lifetime without issue, 
but leaving a widow authorized to adopt a son, if such adop- 
tion be made by the widow, with the knowledge and consent 
of her deceased husband s father, at any time before he shall 
, have made any other legal disposition of the property, or a 
son shall have been bom to his daughter in wedlock, no such 
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* MenUy chap, ix., § 159. 

t 8ec Precedents of adoption, case 10, and of Sister’s sons, &c.. case 7, 
Vasishtha, cited iig the Datt. Mim, and Cntydyana in the Daiiacd' 
chandrica, 

I Sec the case of Srinath Serma v. Radhakaunt, and Dutt Narain 
8iug and others v, Roghoobecr Singh, S. D. A. Reports, vol. i., pp. 15 
and 20. 

S It is laid down in the Dmtiacachandriedt that in case of Sudras^ 
if a legitimate son be subsequently born, he is^n titled to an equal share 
only with the adopted son ; and this rule prevails accordingly in the 
southern provinces. 

II Case of Ranee Kishermuuee v, Oodwunt Singh and another, S. D. A. 
Reports, vol. iii., p. 220. 
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eabacqu^at diaposition or birth shall invalidate the claim 
the aon so adopted to the inheritance. * 

The above rules relate to a sou adopted in the Dattaca 
form. But there is a peculiar species of adoption termed 
Dwyamvshayana, \vbere the adopted son still continues a 
member of his own family, and partakes of the estate both 
of his natural and his adopting father, and so inheriting is 
liable for the debts of each. To this form of adoption the pro* 
bibition as to the gift of an only son does not apply .f It may 
take place either by special agreement that the boy shall 
continue son of both fathers, when the son adopted is termed 
Nitya Dwyamushayana ; or ortherwise, when the ceremony 
of tonsure may have been performed in his natural family, 
when he is designated Anitya Dwyamushayana ; and in this 
latter case, the connexion between the adopting and the 
adopted parties endures only during the lifetime of the 
adopted His children revert to their natural family.^ 
With a legitimate son subsequently born, the Dwyammha^ 
yana takes half a share of bis adopting father*s property.§ 
The question as to the proper age for adoption has been 
much discussed ; and the most correct opinion seems to be, 
that there is no defined and universally applicable rule as to 
the age beyond which adoption cannot take place, so long as 
the initiatoiy ceremony of tonsure, according to one opinion,, 
and of investiture, according to another, has not been per* 
formed in^he family of the natural father. 

In the DattacamimdnsAf the period fixed beyond which 
adoption cannot take place is the age of five years ; and if 
the ceremony of tonsure have been performed within that 


•Ca*e ol Ramkisseiii Turkey! ir. Srimuttee Dibia, S, D. A, Reports, S67. 
See also Cokbuooke in Eletn. Hin. Law, App., p. 102. 

t See the case of Baja Sbumshere Mull v. Ranee Dilraj Koonwur; 
S. I). A .Beports, vol, ii., p. 169. 

X DaiL Mint , sec. 6, §§ 41 and 42. 

Datt. Chand., sec. 5, § 33. 
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period in the family of the natural father, the son adopted 
iannot become a Dattaca in the ordinary form, but must be 
considered an Anitya Divyamushayana, or son of two 
fathers. This can only be effected by the performance of the 
sacrifice termed Futreehti, by which the son is affiliated in 
both families^ 


In the the period fixed for adoption is 

extended, with respect to the three superior tribes, to their 
investiture with the characteristic coxds, which ceremony 
is termed Oopunctyuna, and is subsequent to that of tonsure, 
or Chooracurana ; and with respect to S'ildraa, to their 
contracting marriage, But investiture in the one case, and 
marriage in the other, must be performed in the family of 
the adopting father. The periods fixed, however, for 
the investiture of the three superior tribes are different 
That of a Brahmin should take place when he is eight years 
of age, which may be construed optionally, as signifying eight 
years from the date of conception, or from the date of birth. 
That of a Gshetrya at eleven years of age, and that of a 
Vaisya at twelve. But there are secondary periods allowed : 
for instance, the investiture of a Brahmin may be postponed 
until sixteen years after the date of conception ; that of a 
Cshetrya until twenty-two years after the same date ; and 
that of a Vaisya until twenty-four years. It should be ob- 
served, however, that where this ceremony of Oopwnayuna 
has once been performed, an insurmountable bar to adoption 
is thereby immediately created. Its effect cannot, as in the 
case of tonsure before the age of five years, according to the 


And accord- 
ing t o the 
DaHtiCAchan- 
drica. 


Periods of in- 
vestiture for 
the different 
tribes. 


* The difference of opinion with respect to this point arises from a dif* 
ference ci grammatical construction. The term in the original is Okundadpa 
(signifying tonsure and the rest), which is a compound epithet termed 
Binh^h^tc, which again is divided into twp kinds called tadguna and 
atadgumy inclusive and exclasive, Aocording to those who adopt tho 
former construction, adoption is lawful even after tonsnro ; but not so 
according to those who adopt the latter. The former construction is adopted 
by Devandabhuita j the latter by Nandnpmdita. 
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authority of the Dattacamimansai be so far neutralisfed a» ' 
to admit of its being re-performed after the ceremony of , 
Putreshtu^ 
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The authorities being entitled to equal weight in different 
parts of the couu try, the only ground of preference must be 
sought for in the different customs prevailing in different 
places. Id the province of Bengal, and in the southern pro* * * § 
vinces, the more extended period should be assumed as the 
limit, f that being apparently consonant to the received 
practice ; while in Benares, the Dattacamimama, which 
limits the period of adoption, should, for the same reason, be 
followed. In laying this down as a rule, it may be objected 
that there do not exist sufficient grounds for the establish- 
ment of its accuracy It is proper, therefore, that the 
grounds of the rule should be stated. In the precedents 
which I have collected, there is no case bearing directly on 
the point. Case 2 (which is a Bengal case) does not ex- 
pressly prohibit adoption after the age of five years. And in 
the case of Kerutuarain versus Musst. Bhobinesree (the 
only adjudicated one for Bengal that I can find bearing on 
the question)^; the principle of the extended limit was fully 
discussed and admitted. The limitation to the age of five 
years is founded on a passage in the Calicapurana^ and 
the authenticity of that passage is doubtful. The Dattaca- 


• This has Seen doubted by the translator of the Datttuiachandried 
and Dattacamimansd in his Synopsis at the conclusion of that work, 
p. 225 ; and be diffidently ex\>res8e8 his inability to settle the question, 
though he inclines to the negative : but independently of there being no 
authority in support of the affirmative of the question, the fact that in- 
vestiture constitutes a second birth is conclusive against it. Adoption is 
permitted on the principle that the adopted son is born again in the 
family of his adopting father ; but this cannot be where the investiture 
which causes the second birth has already been performed in the family 
of the natural father. 

t For the doctrine to. the age of adoption according to the southern 
authorities, see Elem. Hin. Law, p. 75 et tet}., and Summary ditto, p. 50. 

J S. D. A. Reports, vol. i., p. ItJl. 

§ Dig,, vol. iii., p. 228. 
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^ Qiakes no mention of it, though the DdUacarfii- 

mdnsd does. The latter being a Benares authority, it may 
be proper to apply the limiting principle to that province, 
but not to Bengal or the Dekhan, where that principle is 
not only not recognized, but where it is denied, and adoptions 
continually take place at an age far exceeding five years. 
There is no standard work on the subject of adoption ex- 
pressly for the Bengal School ; but whenever there is any 
difference of opinion between the Dattacaminidnsd and the 
Dattacachandrica, the doctrine of the latter conforms to that 
of Bengal ; for instance, as to the share to be taken by an 
adopted with a legitimate son,* Other instances might bo 
cited. If it should be considered that the reasons here given 
are insufficient to warrant the conclusion arrived at, it may 
at least be contended that it is open to a Bengal pundit to 
adopt either authority, and that the adoption of that which 
admits the more extended limit as being the more liberal 
construction could not be objected to. The author of the 
Considerations on Hindu Law as current in Bengalf seems 
.adverse to the extension of the limit. He maintains that 
in the case of Gopeemohun Deb it was the opinion of all the 
imndits who were consulted on his behalf that proof of his 
being under the age of five years was indispensable. He 
also alludes to a remark appended to the case of Kerut- 
harain v, Musst. Bhobinesree, decided in the S. D. A.; 
but, with respect to the first, it raay be observed tihat there 
does not appear to have been any formal opinion actually 
taken ; and, with respect to the second, it is not apparent 
from what autht)rity the remark proceeded. The author of 
the Considerations lays it down as a second rule that adop- 
tion connot take place in any of the classes after the 
ceremony of tonsure shall have been performed. From what 
has preceded, it will appear, however, the investiture ” 

* Ddyahhdga^ 155. 

t Page 144. 
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should Lave been substituted for the word ^'(onsurc 
that the doctrine should have been qualified by the provi- 
sion that, if tonsure had been performed previously to the 
fifth year, it might be repeated in the family of the adopting 
father, the adopted son thereby becoming an Anitya Divya- 
onushayava. According to the Mdyaclia, an authority of 
the greatest eminence among the Mahrattas, the restriction 
as to age relates only to cases where no relationship subsists ; 
but when a relation, or Sagotra,\» to be adopted, no obstacle 
exists on account of his being of mature age, married, and 
having a family.* In Mithila, where the Critrima t form of 
adoption prevails, there is no sort of restriction, except as to 
tribe ; it being lequisite that the tribe of the adopting father 
and of (he adopted son bo the same. There is no limit as to 
age, and no condition as to tln^ perfornuince of ceremonies 
so much \ \vcii Keshiiha Mif-iva in the D ivaita Purishishia, 
irt‘aung uf this doseripiion of ado[)tion, has declared that a 
man may adopt his own brother, § or even his own father, 
lie, as well as his issue, continues after the adoption to 
D considered a member of ids natural family,!! and he takes 
the inheritance both of his own family and that of his adopt- 
ing father.*! Another peculiarity of this species of adoption 
is that a person adopted in this form by the widow does not 
thereby become the adopted son of the husband, even though 
?. adoption should have been perndtted by the husband ; $ 


* Bombay Keports, vol, i., p. 1115, 

t This form of adoption is wholly uiikDown in Bengal ; but sec notes. 
Sutherlands Syiiop,, p. 221, and case of Ooman Dut v. Kunhai Singh, S. 1). 
A. Keports, voi. iii., p. 114. ^ 

+ See the case of Kullean Singh v. Kirpa and another, S. D. A. Reports, 
vol. i., p. 9. 

§ The reverse of this opinion was maintained in the case of Baboo 
Runjeet Singh v. Obhye Narain Singh, 8. D. A, Reports, vol. ii", p. 245 ; 
but the authorities cited by the law-officers in support of the doctrine 
laid down by them on ttiat occasion had relation to the Dai^aca form of 
adoption, 

II Dig., vol. iii., p. 276. 

^ S. D. A. Reports, vol iii., p. 307, 

$ Ibid, vol. ii., p. 27, 
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and the express consent of the person nominated for the 
gfdoptiou must be obtained during the lifetime of the adopting 
party,* This relation of Gritriina son extends, as has been 
already observed, to the contracting parties only ; and the 
son so adopted will not be considered the grandson of the 
adopting father s father, nor will the son of the adopted be 
considered the grandson his adopting father. He does not 
inherit collaterally, being ninth in the enumeration, accord- 
ing to Ydjnyawalcya.f 

It has already been observed that a man who has a son, 
son’s son, or son’s grandson, is not competent to adopt a son ; 

and it would seem to follow, by analogy, that if a. man has a 

# 

son, and the son of an elder son deceased, he may give the 
former^ away in adoption, because he cannot be considered 
as the father of one son only ; the latter also bearing towards 
him the relation of a son to all intents and purposes, and 
supplying the place of the elder one. In the Daftaca- 
mividnsdj there is a prohibition against the gift of a sen, 
where there are only two ; but the precept is merely dissuasive, 
and not peremptory. 

Two persons cannot join in the adoption of one son. A 
notion seems to have prevailed, that tow brothers might 
adopt the same individual ; but this is entirely erroneous.5^ 
The supposition seems to have proceeded on a misconstruc- 
tion of the following text of Memi : — “ If, amortg several 
brothers of the whole blood, one have a son born, Menu pro- 
nounces them all fathers of a male child by means of that 
son. ”11 But that text is not meant to authorize the adoption 
of a nephew even, by two or more brothers. The adopted son 
of one brother would, of course, offer up oblations to the 

* S. D. A. Reports, vol. ii„ p. 173. * 

t Dijr., vol. iii., p. 276. 

X In this case the dissuiisivc pn*cept airainst one of two sons 

would apply, but the a<l()ption would nevertheless be valid. 

See Oonsideratious on Hindu law. p. 473 ct sen. 

II Cited m J)ig-, vol, iii., p. 226. 
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ancestors of all, and so far would perform the office of a son 
to them also ; but he would not take the estate of his adopV 
ing father's brothers, in the event of their having any nearer 
heir. 


A Dattaea son 
succeeds co- 
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not tothepro- 
})erty of 
co^Dntes. 
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Another point which has been the subject of much discus- 
sion is, as to whether an adopted son by the Dattaea form 
succeeds collaterally, as well as 'lineally ; but this may now 
be fairly said to be set dt rest, and decided in the affirmative. 
It is true that Jimutavahana, in the Ddyabhdga, has con- 
tended that the son adopted in the Dattaea form cannot suc- 
ceed to the property of his adopting father’s relations ; but 
the doctrine, being in opposition to the text of Menu, can- 
not be held entitled to aoy weight.^ It should be ob^^erved, 
however, that a son so adopted has no legal claim to the pro- 
perty of a Bandhu or cognate relation ; for instance, if a 
woman, on whom her father’s estate had devolved, adopt a 
son with the permission of her husband, the son so adopted 
will not be entitled to such estate on his adopting mother s 
death. It will go to her father’s brother’s son, in default ol 
nearer heirs. This point v/as determined in a case recently 
decided by the Court of Sadder Dewanny \dawlut. + It is 
not quite evident why a daughter’s adopted son should be 
excluded from inheriting the estate of his adopting mother s 
father, while a son’s adopted son’s right of succeeding colla- 
terally has been acknowledged, inasmuch as the maternal 
grandfather is enumerated among the kindred by all the 
Plindu legislators ; but the reason is, that the party adopted 
in the latter case becomes the son of a person whose lineage 
is distinct from that of the maternal grandfater. 


* This question has- been amply discussed in the. Considerations on 
Hindu Law. p. 128 ct seq. See also case of Shamchuiuler and Koodcr- 
chundcr v> Narayinee Dibia and rvarakishttu Uai, S. D. A. Ucioits, vol. i. 
p. 209. 

See the case of Cunga Mya v, Kithcn Ki^hore and other?, S. D. A, 
01 't^, vol, iii. p. 128. 
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The difference of opinion existing as to whether a Dat- 
taca should be considered as heir of the adopter's kinsmen 
or not, arises from a difference in the order of enumeration 
in the twelve descriptions of sons ; some legislators maintain- 
ing that Menw included in the Dattaca among the first sii. 
who are entitled to inherit collaterally, while others main, 
tain that the same law-^iver ranked him among the last six, 
who can only inherit lineally. ^In the Dwaita Kirnaya 
the saveral opinions have been noticed, and the author of 
that work gives his own in favour of the Dattaca. In Sir 
William Jones’s translation of the [nstitutes of Menu, the 
Dattaca in ranked among the first six ; and a great majority 
of the 'imndiU throughout the country, who were consulted 
on the subject wheu it was agitated in the Supreme Court, 
expressed their opinion that the Dattaca is entitled to 
inherit collaterally.* — The author of the Dattacachandried, 
according to his usual expedient of reconciling conflicting 
doctrines, puts* the decision of the question on the character 
of .the claimant — a criterion, it must be confessed, not very 
precise. 

It is clear that a man having adopted a boy, and that boy 

being alive, he cannot adopt another. It is written in the 

])attacaininidnsd : ‘'A man destitute of a son (aputra) is 
one to whom no son has been born, or whose son has died : for 

a text of Soiinaka express, *‘one to whom no son has been 

born, or whose son has died, having fasted fof a son, &c.; -f- 
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citei-l. 


* This question was circulated by the Court of Sudder Dewanuy 
Adawlut to all the Courts under its jurisdiction to ascertain the law on the 
point from their ilindu law-olticers. See p. 191, Considerations on Hindu Law. 

t Lage 2. — There is a vi/avasthd maintaining the opposite doctrine, the 
authority cited for which is a verse ascribed to Menu, though not to be 
found iu the Institutes : -‘Many sous are to be desired, that sonic one of 
them may traved to Gya.” But this text obviously relates to legitimate 
sons. Hee the case of Goureepershad Kai v. Musst. Jyraala, p. 13f>, vol. i., 
S. D. A. lleports. And Mr. Colebrooke observes, in a note to p. 42. ibid, 
that the validity of a second adoption, while another son, whether by birth 
or adoption, is living, is a question on which writers of eminence have 
disagreed ; that Jayannatha, in his Digest, inclines to hold it valid ; but 
that the author of th'*. Datlacamimansit^ a work of great authority, mainlaiuB 
the contrary opinion. 
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but it seems to be admitted that a man having a legi- 
timate son may not only authorize his wife to adopt a son ^ 
after his death, failing such legitimate son, but also, failing 
the sou so adopted, to adopt another in his stead and it 
has also been ruled that autherity to a wife to adopt, in the 
event of a disagreement between her and a son of the 
husband, then living, will not avail,; though authority to 
adopt, in the event of that son's death, would be valid.f It 
is a disputed point, whether a widow having, with the sanc- 
tion of her hushand, adopted one son, and such son dying, 
she is at libel ty to adopt another without having received 
conditional permission to that effect from her hnsband. Ac- 
cordipg to the doctrine of the J^attacamiindnsa, the act 
would clearly be illegal ; but Jaganndtha holds the second 
adoption in such case would be valid, the object of the first 
having been defeated, According to the authorities which 
are followed in Bengal and Benares, a woman is competent, 
after the death of her husband, to adopt a son, provided he 
gave her permission to do so during his lifetime ; and, 
according to the law of the western provinces, with the sanc- 
tion of the husband’s kindred, after his death ; these author- 
ities cautending, that although a woman cannot of herself 
pi rfurm the ceremonies requisite to adoption, yet that there 
is no objection to her calling in the assistance of learned 
Brahmins, as is practised by Sudras on similar occasions. But 
according to the doctrine of Vachespatij whose authority is 
recognized in Mithila, a woman cannot, even with the previ- 
ously obtained sanction of her husband, adept a son after 
his death, in the Dattaca form ; and to this pihibitory rule 


* Case of Shamchunder and Rooderchundcr. p. 209, vol. S. D. A. 
Reports, where it was established that there may be two successive adop- 
tions by the widows of the same man ; and the case of Musst. vSoIukhna 
V. Uamdolal Faude and others, p. 331, vol. i. 

t Case of Musst, Solukhna i\ Randola! Fandc and others, vol. i., 

p. 325. 
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^ may be traced the origin of the practice of adopting in the 
^ Critrima form, which is there prevalent. This form re- 
quires no ceremony to complete it, and is instantaneously 
perfected by the offer of the adopting, and the consent of 
the adopted, party. It is natural for every man to expect an 
heir, so long as he has life and health ; and hence it is usual 
for persons, when attacked by illness, and not before, to give 
authority to their wi^s to adopt. But) in Mithild, where 
this authority would be unavailable, the adoption is perform- 
ed by the husband himself j and recourse is naturally had*to 
that form of adoption which is most easy of performance, and 
therefore less likely to be frustrated by the impending dis- 
solution of the party desirous of adopting. 

» 

It is an universal rule in Bengal and Benares that a 
woman can neither adopt a son, nor give away her son in 
adoption, without the sanction of her husband previouly 
obtained ; but it does not appear that the prohibition in 
Mithild, which prevails against her receiving a son in adop- 
tion according to the Dattaca form, even with the previous 
sanction of her husband, he being dead, extends to her re- 
ceiving a boy in adoption according to the Critrima form ; 
and the son so adopted will perform her obsequies, and suc- 
ceed to her peculiar property, though not to that of her de- 
ceased husband.* It is not uncommon in the province of 
Mithild for the husband to adopt one Critrima son, and the 
wife another. • 

I have laid it down as a rule that in the present age 
adoption is allowable only in the Dattaca Dwyamuehyanaj 
and Critrima forms ; but I find, on reference to the 
Elements of Hindu Law, that a question was agitated as to 
the admissibility of the Grita, or son bought. The point 
was much canvassed, and gave rise to a protracted contro- 
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*Suth, Synopsis, note 5, p, 222. 
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and there is a case in the Sudder Dewannv Adawlnt Ro 

4 - 

ports, -j* in which the claimant was alleged to be of the Pau- 
nerhhava class, ;J and in which, in all probability, the claim 
would have been adjudged, had it been proved to be custom- 
ary for sons of that description to succeed. Although, 
therefore, it may be asserted that, generally speaking, there 
are only three species of adoption 'allowable in the present 
a.ge, )'et the rule should be-qiialified, by admitting an excep- 
tion in favour of any particular usage which (nay be proved 
to have had immemorial existence. Thus, it appears that 
the Gomamis and other devotees who lead a life of celibacy 
buy children to adopt them in the form termed Grita, or sou 
bought ; and that the practice of appointing brothers to raise 
up male issue to deceased, impotent, or even absent husbands, 
still prevails in Orissa.§ The son so produced is termed 
Cshetraja, or sou o( the wife; and doubtless these several 
sorts of subsidiary sons should beheld entitled to the patri- 
mony of their adopting fathers, in places where the lex loci 
would justify the affiliation.il In former times it was the 
practice to affiliate daughters in default of male issue, but 
the practice is now forbidden II The other forms of adoption 
enumerated by Menu** appear to be wholly obsolete in the 
present age. Any discussion, therefore, of their relative 
merits would be foreign to the purpose of this publication. 

Elem. Ilin. Law, App., p. 107 et 
tVol i.. p. 28. 

jScu Mitac., chap, i., sec. 2. § 8. 

§ Note to Dij'., vol. iil, p. 267. 

||Seenote, S. 1). A, Reports, vol, ii. p. 175. 

^Jimutavahana, cited in vol iii,, p. 493,*' 

*Miistitutc.s chap. iv.. 159 and 160. 
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Agreeably to the Hindti law, as current in the Benares 
and Mithild, schools, minority is held to last until after the 
expiration of sixteen years of age ^nd according to the 
docrtine of Bengal, the end of fifteen years is the limit of 
ininority.f 

A father is rcLogidzed as the legal guardian of his chil- 
dren, where, he exists; and^^where the father is dead, the 
mother may assume the guardianship il but where the duties 
of manager and guardian are united, she is, in the exercise 
of the former capacity,*;^ necessarily subject to the control 
of her husbands^relations ;^and with respect to^the'tninor's 
person likewise, there are some acts to which she is incom- 
petent, such as the performance of the several initiatory rites, 
the^ management of which rests with the paternal kindred, 
tn default of her, an elder brother of a minor is competent 
to assume the guardianship of him. In default of such bro- 
ther, the paternal relations generallyjarejentitled’to hold the 
office of guardian ; and, failing^such relatives, the oflSce de- 
volves on the maternal kinsmen, according to their degree of 
proximity, but the appointment of guardians universally rests 
with the ruling power.§ 


* “ Until the minors arrive at years of discretion in the seose of 
restriction, before they attain their serenteeth year. — The Retnacara, 
See Uig., vpl. iv., p. 243. According to Colebrooke, sixteen years must 
be completed.— Elem, Hin. Law, Adp., p, 208. 

t See Annotations on the Ddyahhdga, p. 58 ; ancl Dig., vol. i. p. 300. 
t And this has been held to include the stepmother, whose right of 
guardianship was declared to be superior to that of the minor’s natemal 
uncle.— Bombay Reports, vol. ii., p. 144. 

§ Dig., Vol. iii, p. 644; and Elem. Hin. Law. App., p. 202, 

10 
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The guardianship of a female (whether she be a minor or 
adult) until she be disposed of in marriage rests with her, 
father ; if he be" dead, with her nearest paternal relations,* 
After her marriage, a woman is subjected to the control of 
her husband’s family. In the first instance, her husband is 
her guardian ; in default of him, her sons, grandsons, and 
great-grandsons are competent to assume the guardianship ; 
and, in default of them, her husband’s heirs generally, or 
those who are entitled to inherit his estate after her death, 
are competent to exercise the duties of guardian over herself 
and her property. On failure of her husband’s heirs, her 
paternal relations are her guardians ; and, failing [them, her 
maternal kindred. In point of fact, females are kept in a 
continual state of pupilage. 

The ruling power is in every instance, whether the natural 
and legal guardians be living or dead, recognized to be the 
legitimate and supreme guardian of the property of all 
minors, whether male or female ;f and it may here be men- 
tioned that, agreeably to the regulations of Government, the 
state of minority is held to extend to the end of the 
eighteenth year.J 

As to the power of guardians over the property of their 
wards, I apprehend that much misconception exists. As I 
understand the provisions on the subject, “ minors are, under 
the protection of the law, favoured in all things which are 
for their benefit, and not prejudiced by any thing to their 
disadvaDtage.”§ It has been laid down by Sir William Jones 


* See Elem. Hin. Law, App., pp. 22 and 204. 

t Thus the property of a woman, and the goods of a minor, falling 
into the king’s power, should not be taken by him as owner ; this has 
been already noticed. But it may be here remarked that the property of 
a minor should be entrusted to heirs, and the rest appointed with his 
concurrence, or, if the infant be absolutely incapable of discretion, with 
the consent of a near and unimpeachable friend, such as his mother and 
the rest.” See Big., vol. iv., p. 243. 
t Section 2, Regulation XXVI., 1793. 

Colebrooke on Obligations and Contracts, chap, x„*§ 586. 
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I that “ assets may be followed in the hands of any teprescn- 
♦tative/'* This is doubtless true, but a latitude has been 
given to the rule which the terms of it do not warrant. It 
has been held, I believe, that, for this purpose, a guardian 
may be considered as the representative of the deceased ; 
whereas it is obvious that, quoad hoc, he is only the repre- 
sentative of his successor. I understand the expression to 
mean that whoever takes the assets, whether near or remote 
in the order of inheritance, ia liable ,for the debts of the 
deceased, so far as those assets go, provided such heir have 
attained the age of majority ; and that, where the heir is a 
minor, the creditor must wait until the minority expires be- 
fore he can come upon the assets for the liquidation <4 his 
debts. Subject to this condition, the son must pay his father's 
debts, as well as all necessary debts contracted on his account 
during his minority. And according to the Benares school, 
the debts of the father are binding on the son,-f whether the 
former left property or not, as well as those of the grand- 
father ; but he need not pay interest on the latter. 

The following case arose but very lately in the Court of 
Sudder Dewanny Adawlut. A, a Hindu zemindar of Bengal, 
executed a deed of sale for a portion of his estate to B ; B 
executing a separate engagement that the sale should be re- 
deemable by re-payment of the money with interest within 
the term of a year. Before the terra expired, the zemindar 
A died, leaving a widow and an adopted minor son, ur rather 
a son adopted by authority, after his death, by the widow. 


* Sec note to Colebrooke’a Translation of Jagannaiha's Digest, vol. k 
p. 26S. 

t But the obligation is considered only as a moral, and not a legal 
one, provided there are no assets, dee Colebrookc, cited in App. Elem. 
Hin. Law, p. .S47 ; but the same high authority has laid down as a prin- 
ciple, in his Treatise on Obligations and Contracts (chap, ii,, ^51), that 
heirs succeed to the obligations of ancestors without any reference to the 
adequacy of the property, and the rights of inheritance must be relin- 
biiished, when its obligations are repudiated. And see Elem. Hin. Law, 
App., pp. 464 and 465. 
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Question as to 
the liability 
of a minor 
and of his 
eatate during 
his minoTity. 


Within a few days of the completion of the term when the 
aale would have become absolute and irrevocable, the widows 
guardian of the minor, borrowed money elsewhere of 0, 
with which she paid the debt of B, and freed the land, exe- 
cuting to the lender a similar second sale of the same land, 
redeemable within a given term ; which term, however, ex- 
pired without re-pay ment on her part. The question then 
here was ; First, Could any rule of Hindu law prevent the 
land from becoming the property of B, on the term of the 
first sale expiring without re-payment ? Secondly, If there 
be no such rule, and the widow saved the land for a time by 
the second conditional sale, was it not a case of necessity, 
such as to justify her act in behalf of her ward, as clearly 
beneficial to him ? Thirdly, if a father sell a portion of his 
land, with a condition for redemption, and his heir (a minor), 
or his guardian on his part, do not redeem, is not such land 
gone irrevocably ? And fourthly, Do the debts of a father 
become payable out of his assets, even iu the hands of his 
heir (who is a minorj, on demand from the guardian ? The 
substance of the reply of the Hindu law-officers consulted 
on this occasion was, that no necessity for the sale bad been 
made out, inasmuch as the estate of the deceased could not 
have been legally alienable for bis ancestor’s debts until after 
the minor bad attained majority. Judgment was, howev-er 
given for the purchaser: and the following arguments were 
used on the occasion ; That supposing the ancestor’s condi- 
tional sale to have remained unredeemed after the expira- 
tion of the period stipulated, and the usual term of notice, 
the land would, of necessity, have fallen to the former credi- 
tor: That it was mere folly to urge that the act of the 
mother iu saving it for a time, and obtaining a further period, 
was not be held good as an act evidently for the benefit of 
the minor, inasmuch as, but for her renewal by a fresh loan 
in her capacity of guardian, the conditional sale must 
undoubtedly have become absolute to the creditor : That 
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(according to the invariable parctice of the courts, no plea of 
dninority could be listened to, or any other doctrine recog^ 
nized than that the estate of a Hindu of Bengal beoomea 
liable at his death for the satisfaction of his just debts, espe^ 
cially where he has pledged his land as security for those 
debts, and that his power of selling outright, or conditionally, 
any part of or all his landed property, could not be question- 
ed : That any other doctrine would involve in confusion the 
acts of the court for many years past, as there was scarcely a 
contract of conditional sale in the provinces where that form 
of contract prevails, in which some out of the numerous co- 
sharers were not minors when the sale became absolute ; and 
that, if their minority, in such cases, must be considered a 
bar to foreclosure, and cause the transaction to run on fifteen 
years longer, there would probably be an end to such transac- 
tions altogether, and it would not be possible to raise money 
at all, or at least not except on harder terms than at present : 
That the doctrine maintained by the court appeared to be 
supported by the opinion of the commentator Jaganndthay^ 
and that though there should prove to be conflicting opinions 
as to the law, the established usge and practice ought to 
prevail : And, in short, that whatever might be the real doc- 
trine of the Hindu law on the subject, the court'was bound 
to follow that law in matters of inheritance, marriage, caste, 
and religious usages only, and not in matters of contract, of 
which nature the case in question appeared to be. 

In answer to the above arguments, it may be observed 
that, supposing'the minor’s estate not to be liable, there did 
not exist any necessity for the widow s making a conditional 
sale. It may be assumed, too, that, according to our own 
regulations, a mortgage would not be foreclosed against a 
minor, and that he would be allowed liis equity of redemp- 

See Dig., vol. i., chap. 6, on payment of debts and particularly 
172, as translated by Mr. Colebrooke. 
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tion on coming of age. It did not, therefore, signify whether 

» the term of the mortgage was near expiring or not. It wa4 

at the lender’s own risk to take a mortgage, in which the 

^ borrower’s interest might expire before the expiration of the 

« term. 

I shall not, however, enter into any question as to the 
expediency or otherwise of the doctrine established in this 
instance, but content myself with a- brief inquiry as to the law 
of the case, which appears quite clear, when disencumbered 
of the commentary of whose authority cannot 

be held to be oracular or incontrovertible in any instance, 
especially where it is opposed by texts of unquestioned 
weight and indubitable import. The first text at all to the 
point is that of Ydjnyawalcya (191). It has thus been 
translated by Mr. Colebrooke, with a view to adopt it to the 
subsequent commentary of Jaganndtha: ''He who has 
received the estate of a proprietor, leaving no son capable 
of business, must pay the debts of the estate, or, on fiiihire 
of him, the person who takes the wife of the deceased ; but 
not the son whose father’s assets are held by another.” 
Now, here it must be observed that the word in italics are 
not in the original, and that the expression capable of 
business” is clearly an interpolation of the commentator, 
The original is rikthagrahee, or taker of the property. In 

Authoritiee concluding part of the text it is distinctly stated that 

onthcBubiect the son whose father’s assets are held by another must not 
' pay the debts. The next text is that of Ndreda (172), which, 

agreeably to Jaganndtha! s comment, has been thus trans- 
lated by Mr. Colebrooke : “ Of the successor to the estate, 
the guardian of the widow and the son not competent to the 
management of the ajfairs, he who takes the assets becomes 
liable for the debts : the son, though incompetent, must pay 
the debt, if there be no guardian of the widow, nor a succes- 
sor of the estste ; and the person who took the widow, if 
there be no successor to the estate, nor competent son.’* 
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1|[ere the original does not mean a son inoompetent from 
Aiaority to manage his affairs, but a son incompetent to 
inherit by reason of some natural disqualification, such as 
blindness, disease, or the like. A son, even though incom- 
petent to inherit, in the same manner as a son who does not 
inherit assets, is morally bound to pay his father's debts ; 
and the object of the above text is to show the obligation 
under which he lies, if there be no successor to the estate, 


nor guardian of the widow. Ther4 is nothing whatever, in 
any text that I have been able to discover, relative to the 
payment of debts by a guardian. Lastly come the two texts 
of Gatydyana and Ndreda (187 and 188) : “On the death 
of a father, his debt shall in no case be paid by his sons, inca- 
pable from non-age of conducting their own affairs j but at 
their full age of fifteen yearSi they shall pay it in proportion 
to their shares, otherwise they shall dwell hereafter in a 
region of horror.” “Even though he be independent, a son 
incapable from non-age of conducting his affairs is not im- 
mediately liable for debts/* It will be observed that Jagan- 
ndtha, in commenting on these passages, attempts to make 
a distinction between minority and infancy, and infers that 
it is only during the latter state that a son is exempted from 
liability for his father's debts ; but the text in the original 
is aprdptavyavdhara, which clearly means one who has not 
attained the age prescribed for the management of affairs. 
It follows that where, owing to a son's minority, the father's 
assets are taken in charge by another person, such person 
cannot legally apply any portion of the assets to the payment 
of the father's debts ; and that it is only where a person 


succeeds to property in his own right, that be is at liberty to 
pay the debts of the ancestor by means of such property. A 
guardian may, indeed, dispose of a portion to meet a neces- 
sity arising for the minor’s subsistence ; but no necessity 
can by possibility arise for disposing of any portion to pay 
the minor's father’d debts, for he must cease to be a minor 


Cotlclnsioxi, 
thatthemiDc^ 
heir and his 
estate are not 
liable for the 
debt of his an' 
oestor, until 
hts maloritv^ 
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Cases cited in 
confirmation 
of the above 
opinion. 


before he can be liable. Nof does there appear to be milchf 
of hardship in this rule. The provisions of the En^:lish W 
savour of much more hardship ; for, according to it, real 
estates are not subject at all to the payment of debts by 
simple contract, unless made so by will. All immoveable 
property, in the Hindu law^ is subject to a kind of entail ; so 
much so, that the right of the son is equal to that of the 
father, supposing the property to be ancestral ; and it would 
be hard enough, under such circumstances, that the impru- 
dence cf the father should ruin the son ; for, as it is, he is 
bound, both legally and morally, to pay the debts ; and it 
may be, perhaps, but just that the period for exacting pay- 
ment should be postponed until he comes to years of discre- 
tion sufficient to enable him to realize the means of satisfy- 
ing the creditors with the least detriment to himself. The 
assets cannot in the meantime be alienated by the minor, 
and the creditor is ultimately sure, where assets exist, of 
receiving the amount of his demand with interest. Especially 
in a case of mortgage, where the produce of the property of 
the uenfruct might be awarded to the creditor in lieu of in- 
terest, which arrangement cjould not operate prejudicially to 
either party, or involve any breach of the Hindu law, for the 
usufruct of property is one species of legal interest which is 
called tAopoicihAd, or interest by enjoyment. The pundits, 
being called upon to expound the law in a case involving a 
siaiilac qu^ion* which .was recently decided at Bombay 
they declared that a woman who had succeeded, as heir-at- 
tew, to property left by her own father, cormot dispose of theiti 
property in liquidation of the debts of her husband, unless 
her son, having already attained the age of sixteen years, Or 
age of discretion, shall consent to the act. This, it will be 
observed, is a stronger case than the one above alluded to, 
because a son is bound to pay the debts of his father, 
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• Bombay Reports, Tol. i., 176. 
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^vhether he inherits assets, or nob ; and by this decision it was 

I . 

determined that property to which he had a claim in expec- 
tancy only, could not be alienated for that purpose, until he 
attain the age of majority ; and it was ruled also, in*a case 
decided under the Madras Presidency, that the father being 
dead, his son is not liable for his debts until after he has 
attained the age of seventeen.* 

^ 

• £lem. Hip. Law, App., p, 206, 
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Appendix. 

ACTS. 


ACT VI OF 1871. 


The Bengal Civil Courts* Act 1871. 

S. 24. Where, in any suit or proceeding, it is necessary for 
any Court under this Act to decide any question regarding 
succession, inheritance, marriage, or caste, or any religious 
usage or institution, the Muhammadan law in cases where 
the parties are Muhammadan, and the Hindu law in cases 
where the parties are Hindus, shall from the rule of decision 
except in so far as such law has, by legislative enactment, 
been altered or abolished. 

In cases not provided for by the former part of this sec- 
tion, or by any other law for the time being in force, the 
Court shall act according to justice, equity, and good con- 
science. 


Certain deci- 
aioDB to be 
accordin'? to 
native law. 


ACT XXL OF 1850. 

Fbeedom of Reugion. 

An Act for extending the fynnciple of section 9, Regula.- 
tion VII. 1832, of the Bengal Code throughout the Terri- 
tories subject to ihe Government of the East India Com- 

Whereas it is enacted by section 9, Regulation VII. 1832, 
of the Bengal Code, that ‘‘whenever in any civil suit the 
parties to such suit may be of different persuasions, when 
one party shall be of the Hindu and the other of the Muham- 
madan persuasion, or where one or more’of the parties to the 


• This Act is in force in Bcnjsral and the N. W, Provinces only, 
t Declared to apply to the whole of British India, except the Scheduled 
Districts, Act No. XV. of 1874. 
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Law or risage 
which inflicts 
forfeiture of, 
or affects, 
rights on 
change of re- 
ligion or loss 
of caste to 
cease to he 
eufoiced. 


Preamble, 


to the suit shall not be either of the Muhammadan or Hindu 
persuasions, the laws of those religious shall not be permit- 
ted to operate to deprive such party or parties of any pro- 
perty to which, but for the operation of such laws, they 
would have been entitled and whereas it will be beneficial 
to extend the principle of that enactment throughout the 
territories subject to the government of the East India Com- 
pany ; It is enacted as follows : — 

, •* 

1. So much of any law or usage nowin force within the 

territories subject to the government of the East India Com- 
pany, as inflicts on any person forfeiture of rights of property, 
or may be held in any way to impair or affect any right of 
inheritance, by reason of bis or her renouncing, or having 
been excluded from the communion of any religion, or being 
deprived of caste,”* shall cease to be enforced as law in the 
Courts of the East India Company, and in the Courts estab- 
lished by Royal Charter within the said tcrritories.f 

ACT XV. OF 185G, 

Received the Governor-General’s Assent on 

THE 2$th July 1856. 

An Act to remove all legal obstacles to the marriage of 

Hindu Widoivs.\. 

WHEREAS it is known that, by the law as administered in 
the Civil Courts established in the territories in the posses- 
sion and under the government of the East India Company, 
Hindu widows, with certain exceptions, are held to be, by 
reason of their having been once married, incapable of con- 
tracting a second valid marriage, and the offspring of such 

* 13 Beng. 2r), 75—76 

t 9 Moo. I. A. 23P 

t Pcclareel to apply to the whole of British India, exeebt tbc Scheduled 
Districts. Act No. XV. of 1874. As to the effect of uncUastity in the ca&c 
ef a widow who has once inherited, see 13 Beng. I. 
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deceased hus- 
band on the 
remarriage 
oi his widow. 


Nothing in 
this Act to 
render any 
childless 
vidow capa- 
)le of inherit- 


aving of 
ghts of 
idow marry- 
'g, except as 
'ovided in 
. 2 , 8 , 4 . 


by the will or testamentary disposition of the deceased hus- 
band, the guardian of his children, the father or paternal 
grandfather, or the mother or paternal grandmother, of the 
deceased husband or any male relative of the deceased 
husband, may petition the highest Court having original ju- 
risdiction in civil cases in the place where the deceased hus- 
band was domiciled at the time of his death, for the appoint- 
ttient of some proper person to be guardian of the said 
children, and thereupon it shall be lawful for the said Court, 
if it shall think fit,^ to appoint such guardian, who, when 
appointed, shall be entitled to have the care and custody of 
the said children, or of any of them, during their minority, 
in the place of their mother ; and in making such appoint- 
ment jthe Court shall be guided, so far as may be, by the 
laws and rules in force touching the gurardianship of children 
who have neither father nor mother. 

Provided that, when the said children have not property 
of their own sufficient for their support and proper educa- 
tion whilst minors, no such appointment shall be made 
otherwise than with the consent of the mother, unless the 
proposed guardian shall have given security for the support 
and proper education of the children whilst minors. 

4. Nothing in this Act contained shall be construed to 
render any widow, who, at the time of the death of any per- 
son leaving any property, xs a childless widow, capable of 
inheriting the whole or any share of such property, if, before 
the passing of this Act, she would have been incapable of 
inheriting the same by reason of her being a childless 
widow. 

5. Except as in the three preceding sections is provided, 
a widow shall not, by reason of her remarria<^e, forfeit anv 
property, or any right to which she wmuld otherwise be 
entitled ; and every Avidow wh(» has remarried shall have 
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jhe same rights of inheritance as she would have had, had 
such marriage been her first marriage. 

* 

6. Whatever words spoken, ceremonies performed, or 
engagements made, on the marriage of a Hindu female who 
has not been previously married, are sufficient to constitute 
a valid marriage, shall have the same effect, if spoken, per- 
formed, or made on the marriage of a Hindu widow ; and no 
marriage shall be declared invalid oh the ground that such 
words, ceremonies, or engagements are inapplicable to the 
case of a widow. 

7. If the widow re- marrying is a minor whose marriage 
has not been consummated, she shall not re-marry without 
the consent of her father, or, if she has no father, of her 
paternal grandfather, or, if she has no such grandfather, of 
her mother, or, failing all these, of her elder brother, or, fail- 
ing also brothers, of her next male relative. 

All persons knowingly abetting a marriage made contrary 
to the provisions of this section shall be liable to imprison- 
ment for any term not exceeding one year, or to fine, or to 
both. 

And all marriages made contrary to the provisions of this 
section may be declared void by a Court of law. Provided 
that, in any question regarding the validity of a marriage 
made contrary to the provisions of this section, such con- 
sent as is aforesaid shall be presumed until the contrary is 
proved, and that no such marriage shall be declared void 
after it has been cou-summated. 


valid mar- 
riage to have 
same effect on 
widow’* mar- 
riage. 


Consent to re- 
marriage of 
minor widow- 


marriage 
made con- 
trary to this 
section. 

Effect of such 

marriage. 

Proviso, 


In the case of a widow who is of full age, whose mar- 
riage has been consummated, her own consent shall be suffi- 
cient consent to constitute her re- marriage lawful and Valid. 




WILLS OF HINDUS, ETC. 


Treamble, 


Short title 

Certain por- 
tions of Act 
X. of 1865 
extended to 
wills of Hin- 
dus, Jainaa, 
Sikhs, and 
Buddhists. 


textent of 


THE HINDU WILLS’ ACT, 

No. XXL OF 1870. 

An Act to reghdate the Wills of Hindus, Jainas, Silchs, 
and Buddhists in the Lower Provinces of Bengal and 
in the Towns of Madras and Bombay. 

Whereas it is expedient to provide rules for the execution; 
attestation; revocation, revival, intetpretation,and probate of 
the wills of Hindus, Jainas, Sikhs, and Buddhists in the 
territories subject to the Lieutenant-Governor of Bengal and 
in the towns of Madras and Bombay ; It is hereby enacted 
as follows : — 

1 . This Act may be called “ The Hindu Wills’ Act, 1870 

2. The following portions of the Indian Succession Act, 
1865, namely, — 

sections 46, 48, 49, 50, 51, 55, and 57 to 77 (both inclusive), 

sections 82, 83, 85, 88 to 103 (both inclusive), 

sections 106 to 177 (both inclusive), 

sections 179 to 189 (both inclusive), 

sections 191 to 199 (both inclusive), 

so much of Parts XXX, and XKXI, as relates to grants of 
probate* and letters of administration with the will annexed, 
and 

Parts XXXIII. to XL. (both inclusive), so far as they 
relate to an executor and an administrator with the will 
annexed, 

shall, notwithstanding anything contained in section 331 
of the said Act, apply — 

(a) to all wills and codicils made by any Hindu, Jaina, 
Sikh, or Buddhist, on or after the first day of September one 
thousand eight hundred and seventy, within the said terri- 


* This makes “ the pisbate evidence against all persons, executor or 
others, interested under the will,” 8 Beng, 208, 220. 
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I orie.s or the local limits of the ordinary original civil juris- 
icriou of the High Courts of Judical uro at Madras and 
Bombay ; and 

(h) ^'to all such wills and codicils made outside those terri- 
tories and limits, so far as relates to immoveable property 
situated within those territories or limits : 


3. Provided that marriage shall not revoke any such will 
or codicil : 

And that nothing herein contained shall authorize a testa- 
tor to bequeath property which he could not have alienated 
inter vivos, or to deprive any person of any right of main- 
tenance of which but for section 2 of this Act, he could not 
deprive them by will ; 

And that nothing herein contained shall vest in the execu- 
tor or administrator with the will annexed of a deceased 
person any property which such person could not have alie- 
nated inter vivos : 


And that nothing herein contained shall affect any law 
of adoption or intestate succession : 

And that nothing herein contained sl\^ll authorize any 
Hindu, Jaina, Sikh, or Buddhist to create in property any 
interest which he could not have created before the first day 
»of September one thousand eight hundred and seventy. 


4. On and from that day, section 2 of Bengal Begulation 

V, of 1799 shall be repealed so far as relates to the executors 

of persons who are not Muhammadans, but are subject to 

the jurisdiction of a District Court in the territories subject 2 . 
to the Lieutenant-Governor of Bengal. 

5. Nothing contained in this Act shall affect the rights, 

duties, and privileges of the Administra^ors-General of Ben- ri^hia of Ad- 
gal, Madras, and Bombay, respectively.^ 


* See Act II. of 1874. 
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CIVIL MARRIAdE ACt. 


interpreta- 

tion-clause. 


Vreiimble, 


C. lu this Act and in the said sections and Parts of 
Indian Succession Act, *all words defined in section 3 of the 
same Act shall, unless there be something repugnant in the 
subject or context, be deemed to have the same meaning as 
the said section 3 has attached to such words Respectively : 

And in applying sections 62, 63, 92, 96, 98, 99, 100, 101, 
102, 103, and 182 of the said Succession Act, to wills and 
codicils made under this Act, the words, “son,” “sons,” 

“ child,” and “ children,” shall be deemed to include an 
adopted child ; and the word “ grandchildren” shall be 
deemed to include the children, whether adopted or natural- 
born, of a child, whether adopted or natural-born ; and the 
expression “ daughter-in-law” shall be deemed to include 
the wife of an adopted son : 

And in making giants, under this Act, of letters of admi- 
nistration with the will annexed, or with a copy of the will 
annexed, section 195 of the said Succession Act shall be 
construed as if the words, “ and in case the Hindu Wills' Act 
had not been passed,” were added thereto ; and section 198 
of the said Succession Act shall be construed as if, after the 
Word “ intestate,” the words, “ and the Hindu Wills’ Act had 
not been passed,” were inserted ; and sections 230 and 231 
of the said Successidn Act shall be construed as if the words, 

“ if the Hindu Wills’ Act had not been passed,” were added' 
thereto, respectively. 


ACT III OF 1872. 

Received the Governor-General’s Assent 
ON THE 22nd March 1872. 

An Act to 'provide a form of Marriage in certain cases. 

Whereas it is expedient to provide a form of marriage for 
persons who do not profess the Christian, Jewish, Hindu, 
Muhammadan, Parsi, Buddhist, Sikh, or Jaina religion, and 
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to legalize certain marriages'the validity of which is doubts 
Ll ; It is hereby enacted as follows : — 

1. This Act extends to the whole of British India. 

2. Marriages may be celebrated under this Act between, 
persons neither of whom professes the Christian, or the 
Jewish, or the Hindu, or the Muhammadan, or the Parsi, or 
the Buddhist, or the Sikh, or the Jaina religion, upon the 
following conditions 

(1.) Neither party must, at the time o£ the marriage, have 
a husband or wife living. 

(2.) The man must have completed hia age of eighteen 
years, and the woman her age of fourteen years, according 
to the Gregorian calendar : — • 

(3.) Each party must, if he or she has not completed th® 
age of twenty-one years, have obtained the consent of bis 
or her father or guardian to the marriage : 

(4.) The parties must not be related to each other in any 
degree of consanguinity or affinity which would, according 
to any law to which either of them is subject, render a mar- 
riage between them illegal. 

1st Proviso. — No such law or custom, other than one re- 
lating to consanguinity or affinity, shall prevent them from 
marrying. 

• 2Dd Proviso. — No law or custom as to consanguinity shall 
prevent them from marrying, unless a relationsb^ can be 
traced between the parties through some common ancestor, 
who stands to each of them in a nearer relationship than 
that of great-gr^at-grandfather or great-great-grandmother, 
or unless one of the parties is the lineal ancestor, or the bro- 
ther or sister of some lineal ancestor, of the other. 

3. The local Government may appoint one or more Regis- 
trars under this Act,* either by nam<f or as holding any 

* See Calcutta Gazette, 22nd May 1872, p. 2321 : 

Bombay Government Gazette, 2rtth September 1872, p. 1046 
Fort iSt. Gecrye Gazette, 24th Dl comber 1872, p. 2064. 
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office . for the time being, for any portion of the territory 
subject to its administration. The officer so appointed shaL- 
be called “Registrar of Marriages under Act III. of 1872/' 
and is hereinaftor referred to as the “Registrar.” The por- 
tion of territory for which any such officer is appointed shall 
be deemed his district. 


Ouc of the 
parties to in- 
tended mar- 
riage to piv( 
notice to Re- 


4. When a marriage is intended to be solemnized un- 
der this Act, one of the parties must give notice in writing 
to the Registrar before whom it is to be solemnized. 

The Registrar to whom such notice is given must be the 
Registrar of a district within which one at least of the 
parties to the marriage has resided for fourteen days before 
such notice is given. 


..V. to be 
nd copy 
’cd in the 
i^ge No- 
V . ok, 


Objection to 
marriage. 


Such notice may bo in the form given in the first schedule 
to this Act. 

5. The Registrar shall file all such notices and keep them 
with the records of his office, and shall also forthwith enter 
a true copy of every such notice in a book to be for that 
purpose furnished to him by the Government, to be called 
the “Marriage Notice Book under Act III. of 1872/' and 
such book shall be open at all reasonable times, without fee, 
to all persons desirous of inspecting the same. 

6. Fourteen days after notice of an intended marriage has 
been given under section 4, such marriage may be solem- 
nized, unless it has been previously objected to in the man- 
ner hereinafter mentioned. 


Any person may object to any such marriage on the 
ground that it would contravene some one or more of the 
conditions prescribed in clause (1), (2), (3), or (4) of sec- 
tion 2. 


The nature of the objection made shall be recorded in 
writing by the Registrar in the register, and shall, if ncces- 
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sary, be read over and explained to the person making the 
^objection, and shall be signed by him or on his behalf. 

7. On receipt of such notice of objection the Registrar 
shall not proceed to solemnize the marriage until the lapse of 
fourteen days from the receipt of such objection, if there be 
a Court of competent jurisdiction open at the time, or, if 
there be no such Court open at the time, until the lapse of 
fourteen days from the opening of such Court, 

The person objecting to the intended marriage may file a 
suit in any Civil Court having local jurisdiction (other than 
a Court of Small Causes) for a declaratory decree, declaring 
that such marriage would contravene some one or more of 
the conditions prescribed in clause (1), (2), (3), or (4) of 
section 2. * 

8. The officer before whom such suit is filed shall there- 

upon give the person presenting it a certificate to the effect 
that such suit has been filed. If such certificate be lodged 
with the Registrar within fourteen days from the receipt of 
noticje of objection, if there be a Court of competent juris- 
diction open at the time, or, if there be no such Court open 
at the time, within fourteen days of the opening of such 
Court, the marriage shall not be solemnized till the decision 
of such Court has been given, and the period allowed by law 
for appeals from such decision has elapsed ; or, if there be an 
appeal from such decision, till the decision of the Appellate 
Court has been given. ^ 

If such certificate be not lodged in the manner and within 
the period prescribed in the last preceding paragraph, or if 
the decision of the Court be that such marriage would not 
contravene any one or more of the conditions prescribed in 
clause (1), (2) (3), or (4) of section 2, such marriage may be 
solemnized. • 

If the decision of such Court be that the marriage in 
question would contravene any one or more of the conditions 
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prescribed in clause (1), (2), (3), or (4), of section 2, the mar 
riage shall not be solemnized. 

9. Any Court in which any such suit as is referred to in 
section 7 is filed, may, if it shall appear to it that the objec- 
tion was not reasonable and bond fide, inflict a fine, not exceed- 
ing one thousand rupees, on the person objecting, and award 
it, or any part of it, to the parties to the intended marriage. 

10. Before the marriage is solemnized, the parties and 
three witnesses shall, in the presence of the Registrar, sign 
a declaration in the form contained in the second schedule 
to this Act. If either party has not completed the age of 
twenty-one years, the declaration shall also be signed by his 
or her father or guardian, except in the case of a widow, 
and, "'in every case, it shall be countersigned by the Re- 
gistrar. 

11. The marriage shall be solemnized in the presence of 
the Registrar and of the three witnesses who signed the de- 
claration. It may be solemnized in any form, provided that 
each party says to the other, in the presence and hearing of 
the Registrar and witnesses, “I [A] take the [R] to be my 
lawful wife for husband).” 

12. The marriage may be celebrated either at the office of 
the Registrar or at such other place, within reasonable dis- 
tance of the oflSce of the Registrar, as the parties desire : 
Provided that the local Government may prescribe the con- 
ditions uneJer which such marriages may be solemnized at 
places other than the Registrar's office,^ and the additional 
fees to be paid thereupon. 

13. When the marriage has been solemnized, the Regis- 
trar shall enter a certificate thereof in a book to be kept by 
him for that purpose, and to be called the “ Marriage Certifi- 
cate Book under Act III. of 1872,” in the form given in the 


See Calcutta Gazette, 22nd May 1872, p. 232*2. 
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schedule to this Act, and such certificate shall be 
signed by the parties to the marriage and the three 
witnesses. 

14. The local Government shall prescribe the fees to be 
paid to the Registrar for the duties to be discharged by him 
under this Act.* 

The Registrar ttiay, i? he think fit, demand payment of 
any such fee before solemnization of the marriage or per- 
formance of any other duty in respect of' which it is payable. 

The said Marriage Certificate Book shall, at all reasonable 
times, be open for inspection, and shall be admissible as evi- 
dence of the truth of the statements therein contained. Cer- 
tified extracts therefrom shall, on application, be given bythe 
Registrar on the payment to him by the applicant of a fee 
to be fixed by the local Government for each such ejctract. 

15. Every person who, being at the time married, pro- 
cures a marriage of himself to be solemnized under this Act, 
shall be deemd to have committed an offence under section 
494 or section 495 of the Indian Penal Code, as the case may 
be ; and the marriage so solemnized is void. 

16. Every person [^married under this Act, who, during the 
life-time of his or her wife or husband, contracts any other 

^ marriage, shall be subject to the penalties provided in sec- 
tions 494 and 495 of the Indian Penal Code for the otfence 
of marrying again during the life-time of a husbahd or wife, 
whatever may be the religion which be or she professed at 
the time of such second marriage, 

17. The Indian Divorce Act shall apply to all marriages 
contracted under this Act and any such marriage may be 
declared null or dissolved in the manner therein provided 

*See Calcutta Gazette 22nd May 1872, p. 2322 : 

Bombay Oovertment Gazette^ 26th September 1872, p. 1047 ; 

Fort St, George Gazette^ 24tb December 1872, p, 2064, 
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and for the causes therein mentioned, or on the ground thatj 
it cohtravenes some one or more of the conditions prescribed 
in clause (1), (2), (3), or (4), of section 2 of this Act. 

18. The issue of marriages solemnized under this Act 
shall, if they itiarry under this Act, be deemed to be subject 
to the law to which their fathers were subject as to the pro- 
hibition of marriages by reason of censanguinity and affinity, 
aud the provisoes to section 2 of this Act shall apply to 
them. 

19. Nothing in this Act contained shall affect the validity 
of any marriage not solemnized under its provisions ; nor 
shall this Act be deemed directly or indirectly to affect the 
vali/lity of any mode of contracting marriage ; but if the 
validity of any such mode shall hereafter come into question 
before any Court, such quesLiou shall be decided as if this 
Act had not been passed. 

20. [Repealed by Act No. XII. of 1876.] 

21. Every person making, signing, or attesting any decla- 
ration or certificate prescribed by this Act, containing a 
statement which is false, and which he either knows or be- 
lieves to be false or does not believe to be true, shall be 
deemed guilty of the offence described in section 199 of the 
Indian Penal Code. 
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(See sedtion 4 ) 

Notice 0# 

To , a Registrar of Marriages under Act III; of 

1872, for the • District. 

I hereby give you notice that'a marriajge' under Act ill. of 
1872 is intended to be had, within three calendar inonthii' 
from the date hereof, between me and the other party herein 
named and described (that is to say): — 


Names Condition. Age. Dwelling place, " 


sidence. 


A. A 

Widower. 


iSS dayt. 


0, D, Spinster. 


Minor 


Witness ray hand, this day of 187 . 

(Signed) A, B. 


SECOND SCHEDULE. 

, (See section 10) 

Declaration to he made by the Bridegroom 
1, A Bf hereby declare as follows : — 

k 

1. I am at the present time ubroarried : 

2. I do ‘not profess the Chris tain, Jewish, Hindu, Muhatn* 
madan, Parsi, Buddhist, SikH or Jaina religion : 

* 3. I have completed niy age of eighteen years : 

13 . 
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4. 1 am act related to (7 D [iAe many degree of 

consaBguioity or affinity which would, according to the law 
to which I am subject, or to which the said C D is subject, 
and subject to the provisoes of clause (4) of seotiou 2 of Act 
llj. of 1872, render a marriage between us illegal : 

\Awi when the bridegroom has not completed his age of 
twenty-one years :] • 

5, The consent of my father [oh* guardian, as the case 
may 6c j has been given to a marriage between myself and 
C jD, and has not been revoked :] 

6. I am aware that, if any statement in this declaration 
is false, and if in making such statement, I either know or 
believe it to be false, or do not believe it to be true, I am 
liable to imprisonment, and also to fine. 

(Signed) . A B [the bridegroom] 

jyeclaration to he made by the Bride, 

I, C D, hereby declare as follows : — 

1. I am at the present time unmarried : 

2. I do not profess the Christian, Jewish, Hindu, Muham- 
madan, Pdrsl, Buddhist, Sikh, or Jaina religion : 

3. I have completed my age of fourteen years : 

4. I am pot related to A B [the bridegroom] in any degree 
of consanguinity or aflS.nity which would, according to the 
law" to which I am subject, or to which the said A B is sub- 
ject, and subject to the provisoes of clause (4) of section 2 
of Act III. of 1872, render a marriage between us illegal : 

[And when the bride has not completed her age of 
.twenty -one years, unless she is a widow 

5. The consent of ilf N, my father [or guardian, as the 
case may be\ has be*en given to a marr^ge between, myself 
and A B, and has not been revoked :J 
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I. 


6. I am aware that, if any statement in this declaration 
is false, and if, in making such statement, I either know or 
beliete* it to be false, or do not believe it to be true, lam 
liable to imprisonment, and also to fine. ^ 

(Signed) G D'[the bride]. 

S-igned in our presence by the above-named A B and C D : 

I 

.GHA 

I [three witnesses]. 

K l] 


^And< when the bridegroom or bride has not completed 
file age of hoenty-one years, except in the case of a widow 
Signed in my presence and with my consent by theabove- 
nami^d A B and C D ; 

M iV, the father [or guardian] of the 
above-named A B [or C D, as the case 
may be.] 

( Countersigned ) E F. 

Registrar of Marriages under Act III, of 
.for the District of 
Dated the day of 18 


THIRD SCHEDULE. 

{See section 13.) 

• Registrar's Certificate, 

I, E F, certify that, on the of 18 , 

appeared before me A B and C D, each of whom in my pre- 
sence and in the presence of three credible witnesses, whosa 
names are signed hereunder, made the declarations required 

13 a 




EXTRACTS. 


HINDU LAW AT THE PRESENT DAT. 

,* {CxywelVa Hindv, Law, vol. i., p. S) 

With Hindu law, aa it may have been ages ago, or as it 
was originally declared by the ancient authorities, we have 
to do only as with the ancient ffp-mework of an historic 
society. The early precepts of the Hindu law-givers have 
been controlled by the vicissitudes of experience ; and the 
rules of law, which at the present day govern the lives and 
property of Hindus, depend partly upon the doctrines re- 
ceived by the various schools of interpretation of the saorad 
text, and partly upon the usages which have obtained in 
particular classes or localities, and are adapted to existing 
^habits and customs, subject to such moditications, changes, 
and improvements, fks have been, faom time to time, intro- 
duced during the last century by the action of the English 
Legislature and the decisions of English Courts, 

WHO ARE GOVERNED BY HINDU LAW. 

Tagore Law Lectwres, 7878, p, 16, 

• I pass on to the consideration of the third question — Who 
are governed by the Hindu law ? — a question of much 
j>ractical importance, and uot altogether free from^difl&culty* 
The readiest answer which one would be tempted to return 
to the questiorv is, that the Hindus are the people who are 
governed by the Hindu law ; and this, no doubt, is in 
accordance with the provision of the Charters of the several 
High Courts and the diflferent Civil Courts’ Acts,* which 
declare that in oases relating to marriage, succession, and a 
few other matters, the Hindu law shall apply to Hindus, 

«- ■ ' - ■ — . — . 1 1. 1- — « — - I—. ) , ...i I... ,1 I 

• Act VI of 1871, 9. 24 ; Act IV of 1872, s. 5 ; Act tll of 1873, s. 18. 
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But the question t,hen .. i^rises, who are the Hindus ? Tha 

name ‘ Hindu’ is nSt ^ery* (^firffte in* its stgnificatiou. In 

the Aiiglo-India law-language of the last century, the word 

‘ Oentod (a \vor(^‘ (i( ‘6tiVious’ derivation and supposed to be 

connected with gentoo,' oir ratheV' an ani«ial, and 

gentile^ a pagan) occurs as a frequent substitute for it'; and 

Halhed, the translator of the Digest of Hindu Law known 

as tile Code 6f Gentoo Laws, tells us that that word was used 

as a' name for those^who professed the Brahmanical religion.* 

The vford ‘ Hindu’ is of foreign origin,"!* and is derived from 

the word ‘ Indus^ or ' Sindhu’; and it was used by the Ma- 

homedans * to designate the people living to the east of that 

* ^ 

, rivpr. Etymologically, therefore, the word means an inha- 
bitant of India, and ap^plies tor^a Buddhist as much as to a 
Vaishnava. But this evidently is not its meaiiiog in the 
enactments above referred to. There are indicatidns in the 
lawj from which it is ^lear that ‘ Hindu’ in legal phraseo- 
logy originally meant a bofid fide follower of the Brahman- 
ical religion, or, as the Privy Council in the case of Ahra- 
ham V. AhrahamW expressed it, a Hindu not by birth 
merely but by religion also. And considering that it is in 
pursuance of the policy of religioiiV tblei^afcion' that the Leg- 
islature- has abstained from enacting territorial laws appli- 
cnbl6‘ to all Indila, and has aW’oWed p'articiilar ra(5festo be gov- 
erned by their’ own -laifi^s one Avonld ekpect'this'to be thesfeinse 
in whtdh the' tenri^ isf tisefl in the'abbVe-'blehtioned Acts. ‘ But it ' 
Wohld h^t’dly bb right ait the prfesefht day toiimit the applica- 
tion of the ti^Hh to 60nt2f‘j^d!^^f6H'ow’ers^of'tlre Brahtoanica?' 
faith. Tlo say nothing of those, and' they are not a few, 

^ ■ - ” i ' ' ' ' " 

* Code of Gentoo Laws, Pref. p. xxii. 

t In^ tbe Mferutantra, quoted in the Sabdakalpadruma, the word 
‘ Hindu’ is sought to be derived from two Sanskrit word £ftna (low), 
B.v^ ^ Dosayati (condemns); so that a' Hitidii Would meun one who con- 
demns thoj low ; but this Tantra bears evident traces of recent ^brica-^ 
tiori, and the deriV4tion it gives, hoWevet‘flatifering fo the natioUsirpride 
of the Hindus, 'must bo hp as iticOrreet. 

t SiV> Betf. Re«?. Vll of'1832, s. 9/ || } 1V.' R. [P. O.], 1. 
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whoge observai^oe of Hinduisin is mere matter of outward 
^ form aud social -cooveDienoie, there are classes of persons 
such as the Brabmos, who do not observe even that out- 
ward f^rm. Such peitsons cannot be called Hindus id 
the above sense of the term : and jet it would be going 
too far to hold that they are not Hindus within the meau^ 
ing, for instance, of section 831 of Act X of 1865, 
mid that succe&ion to their property should be regulated 
by the Indian Succession Act, 'and not by the Hiifdu 
law. To include such persons within the category of Hin*- 
dus, we must extend the meaning of the term, and take it 
to signify not only Hindus by religion, but also their des* 
cendants who have not openly abjured the Hindu religion. ' 

It remains, however, to ascertain who are Hindus by Voli- 
gion. For our present purpose, we may divide the popu- 
lation of India into three sections, the descendaaats ^ 
of the aboriginal tribes who have more or less avoided 
complete conversion to the Brahmanical religion ; second, the 
descendants of the earl y Aryan settlers and of such abori- 
ginal races as have been completely absorbed in the Aryan 
community ; and, third, modern settlers of various religious 
persuasions, such as Mahomedans, Chr&tians, aiul Parsis. 
As tho third class can never be confounded with the 
Hindus, we may leave it out of con^deration. The second 
division, which comprises the Hindus properly so called, 
has never be^ completely homogeneous in iBligion, and 
it has thrown off various sects at different times. But as 
this heterogeneous body and its numerous offshoots admit 
more or less the authority of the Vedas, and conform to a 
few other ftindamental tenets of the Brahmanical faith, the 
highly tolerant character of that faith admits them all as 
being within the pale of orthodoxy, and so they may all be 

regarded as Hindus. Therl*^ are (^ly thi!ee Indian sects of 

* * • > 

importanoe— the Buddhists, the Jainas, aad the Sikbs>r-who 
have entirely repudiated Brahminisin, and who ought to be 



w\au jLU.iL uuviiiitWJCJU BY HINDU LAW. 

» * 

excluded from the category of /Hindus; and judging 
from the language of certain enactments* in which those 
three sects are mentioned as classes co-ordinate with the 
Hindus^ it would follow that the' Legislature intends such 
exclusion. But I may observe that, in the absence of evi- 
dence of any separate law or usage governing these sects, 
the Hindu law has been held to apply to them.*f" The first 
Bection comprises a considerable portion 6f the population 
of* the Madras Presidency and Central India, and the hill 
tribes of various other parts of India. Their customs and 
their religion diflfer widely from those of the Hindus properly 
BO called. They have po codes of law, but in some instan- 
ces they have adopted much that is Hindu in their customs 
aud^ religion, and some of these tribes, such as the Koch 
and others, have been described by Dalton as the Hinduised 
^ aborigines of India.J These semi-Hindu races have been 
Bometimcs regarded as Hindus, and, therefore, subject to 
the Hindu law. But this is an error which proceeded from 
our ignorance of the customs and religion of these races. As 
more is now known of them than before, better provision is 
now made for the administration of justice to them. Thus 
we find in the Civil Courts Acts and Local Laws Acts, that, 

in addition to Hindu law, custom, which is the chief source 
of their law, is expressly declared to be the rule of decision 

in certain cases. 

Though /jhe Hindu law, being only the personal law of 
the Hindus, can have no binding force on any one who 
renounces the Hindu religion, yet, he may, if he chooses,^ 
“abide by the old law, notwithstanding he has renounced 
the old religion.” This doctrine was laid down by the 
Privy Council in the case of Abraham v. AbrdhamM Lord 

♦Ac;t; XVH of 1875, 8. 4 ; Act XXI of IQTO. 

t Lalla Mohabeer Pershtid v, Musumut Kundan Koowar, 8 W. K., 116 ^ 
Lopes V. Lopes, 5 Bom., ^0. J., 185 ; Bhagvandas Tejmal t;. Hajmal 
10 Bom., 258, 295. See also ^eo Singh Rai v. Dakho, 1. L. K. 1 All., 668. 

t Descriptive Kthnology of Bengal, pp. 2, 89, Ac. 

ill W. R. [P. C.h 1. 
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Eingadown,- ib delivering the judgment of the Judioial 

Oommittee in that case, observed: — *‘The profession of 

Christianity releases thp convert from the trammels of the ^ 

Hindoo law, but it does not of necessity involve any chanjje 

of the rights or relations of the convert in matters with 

which Christianity has no concern, such as his rights and 

interests in, and his powers over, property. The conv^ert, 

^ ^ - - 
* though not bound as to such matters either by the Hindoo 

law or by any positive law, may, bj bis course of conduct 

after his conversion, have shown by what law he intended to 

be governed as to these matters. He may have done so 

either by attaching himself <-o a class which, as to these 

matters, has adopted and acted unon some partic!ilar.*law, 

or bv having himself observed some familv n^satre or cus^’om, 

and nothing can surely be more just than that the rights 

and interests in his property, and his powers over it, should 

be governed by the law which he has adopted or the rules 

has observed/’ 

•HINDU LAW TO WHOM APPLICABLE. 

(OowelPs Hindu Law. vol. i,. pp, r? — 6.) 

Hindu law h^s obligatory force only upon those who are 
Hindus both by birth an\I by religion. When a Hindu is 
converted to Christianity or toMahomedanism, and has shown , 
by his course of conduct after his conversion, what rules and 
customs he has adopted, he is released from the trammels of 
Hindu law, and is thenceforth governed by the law and 
usage of the ^class with which he has associated himself.^ 
And even within the limits of that large community which 
is Hindu both by birth and by religion, there is considerable 
scope for personal choice as to the school of law by which 
the individual or the family is to be governed. For, as 
families or individuals migrate fjom one country to another, 
they may choose whether they will retain the shasters and 


* Ahr^tkam v. JiWaham> 1 S, W, R., P. C,. 5 ,* and 9 Moore’s I. A, 227. 
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usages prevalent in ^he eouQtI*y wliich they leave, or adopt ^ 
those which they fmd to be general in the country in which 
they settle. 

This freedoin of choice, as to the particular shasters or 
school of law by which he was to be governed, was declared 
to be the right of a Hindu by an early decision * of the 
Privy Council. Neither the situs of the property, nor the 
domicile of the owner, dqjfcermines the law which affects hisf 
rights. A Hindu may imp<yrt into any country to which he 
migHates the particular law of his own tribe, the governing 
circumitance to be attended to in deciding by what law he 
is bound being the intention as manifested by the character 
of the purohit, ceremonies and usages, which he, or hiS de- 
scendants after him, retains about him. Whatever, therefore, 
may have been the case formerly, and whatever may be the 
case now, where a Hindu passes from one native territory to 
another, he nevertheless can move from one district to 
another within the limits of ^British territories, and carry 
with him, as a personal Jaw applicable to his family and his 
possessions, the rules of the shasters under .which he has 
lived up to the time of his migration. Further than this, 


r 

* llutcheputti/ Dutt Jka and others v. Rajunder Narain Rae and others^ 
2 Moote’s 1, A. 132. The point at iwue in this case was “whether the laws, 
according to the shasters current in Mithila, should govern the right of 
succession to property iicfrived from an ancestor who had originally elftii- 
^rated from that district, and whose descendants had uniformly retained 
in Bengal the religious ceremonies and usages to which the faiftiiy had 
been accustomed. Jt had been held by the Sudder Dewanny Adawltitt 
in 1801 that, if a person of Mithila family living in Bengal continue the 
observance of the Mithila shasters on occasions of marriages And <mo!urn' 
ings in his family, and have a Mithila purohit, or priestc, to perform his 
ceremonies, his legal rights were to bfe'flcteriiiinod according to the Mithila 
shasters : but that if those ceremonies were performed by him according 
to' the Bengal Matters, his rights should be' determined by the “Bencral 
shasters. The some doctrine ww affirmed in the case of Ranee iSreemuUi^ 
Pebea v. Ranee Rung Inita^ 4 Moore’s I. A, 292, where a family of Sutgop 
Brahmins migrating £rom Bengal to Midnapore, where the Mb'taAslmra tew 
prevailed, were held to be subject to Bengal law in respect to inheritance to 
property situated in Midnapore, t^ey bmng shown %o have perfortoOd their 
nsli^ons ceremonies according to the Bengal authoritiee. 

t Rajehunder I^arain Ohnder Chowdhry v. Qoculehand Ooh, Beports of 
Select Cases, vol. i. [new edition}, p. 56. 
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the doctrioe^ iB bow established, that a Hindu Bo snigrating 
must be p^sumed, until the contrary be shewn, to haVe 
brought with him and retained all his teligioos ceremonies 
and customs, and oOUstquently the law of succession and 
of property which is associated with thekuv Tliis is tnore 
especially the case when the family is sheWn to have 
brought with it its oWn pitiests who continue their ministra- 

♦ 

tions. Although the presumption ^ is in favour of a Hindu 
retaining the shasters of his birth, yet* the principle hOvS 
been definitively affirmed by the Privy Oouncil, that a 
Hindu may, if he chooses, change the sbasters or School of 
law by which he wishes to be governed.i* The real test to 
be applied is by what shasters the customs and rites of mw'- 
riages and funerals are conducted ; occasional or daily reli- 
gious services may be changed without effecting a corres- 
ponding change in a Hindu’s legal liabilities. j 

The principle thus laid down is consistent with the theory 
that Hindu law is a personal law, one that applies in its 
various forms to individuals^nd families, and not to locali- 
ties, and has been secured to Hindus chiefly because it is so 
largely (to an extent which these lectures must describe) 
associated with their religion. The designation of the 
different schools is derived from the names of provinces, 
*and it is common to allude to Hindu law as current in,a 
particular province. Such phraseology is, no doubt, suffi- 
ciently accurate for ordinary purposes, for, as a general rule, 


* Nobinchunder Perdhanv, Janardhun Misser. Suth. F. B. Rulings, 67. 

f Ranee Pudmavativ. Baboo Doolar Sing, reported in 4 Moore’s T. A., 
259, was a case of a family of Bengalee Sudras which had migrated at a 
remote period from the district of Burdwan to the district of Purneah. 
A mimber of customs were described which the Hindu law-officer declared 
to be part of the Mithila law, and it was held tiyit the family, although 
originally subject tb Bengal law, had. since their migration, adopted and 
performed the religious rites and cereinonics of Mithila, and were, therefore 
subject to its law. 

J Koomud Chunder Roy v. Seetakanth Roy Suth F. B. 75 ; Ranee Pudma- 
vati V. Baboo Boolar Sing^ 7 S. W. K., P. C., 41. 
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those resident in a particular locality follow the sam^ 
shasters ; but, nevertheless, it is erroneous in so far as it con- 
veys the notion of a law whose operation is confined tc 
particular localities. There are at this moment numbers 
of Hindus resident in Calcutta who are governed by the 
law accordingf to the school ot Benares or of Mithila, and 
it is possible that all five schools />f Hindu law may be cur- 
rent, in the sense of applied, in any one province, 

Hindu law is personal, and not local. A Hindu may throw 
it from him altogether by changing his religion, and he may 
choose to adopt it in any one of its various forms. But so 
long as a Hindu by birth retains the Hindu religion, he is 

ajnenable to Hindu .law in one form or other, whether he 
• 

wishes it or not. 
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Sources of hindu law. 

* ■ 

[Account by H. T. CoLebrooke, Esq.] 
{Strange's Ilindn Law, p. 315) 


The laws of the Hindus, civil and religious, are by them' 

believed to be alike founde‘d on revelation, a portion of 

which has been preserved in the very words revealed, and 

.constitutes the Vedas, esteemed by them as sacred writ. 

# 

Another portion has been preserved by inspired writers, who 
had revelation present to their memoty, and who have 
recoirded holy precepts, for which a divine sanction is to be 
presumed. This is termed smriti, recollection (remembered 
law), in contradistinction to sruti, audition (revealed law). ^ 

The Vedas concern chiefly religion, and contain few 
passages directly applicable to jurisprudence. The law, civil 
and criminal, is to be found in the smriti, otherwise termed 
Dharma Sastra, inculcating duty, or means of moral merit 
So much of this, as relates to religious observances, may be 
classed, together with ancient and modern rituals, (being the 
designation of ( Calpa or FaddhaH,) as a separate branch ; 
and forensic law is more particularly understood when the 
the Dharma Sastra is treated of. 

That law is to be sought primarily in the institutes, or 
collections (sanhitas) attributed to holy sages : the true 
authors, whoever these were, having affixed to their com- 
positions the names of sacred personages such as Mepu, 
Yajnyawalkya, Vishnu, Parasara, Gautama, &c. They are 
implicitly received by Hindus, as authentic works of those 
personages. Their number is great : the sages reputed to be 
the authors being numerous (according to one list, eighteen; 
according to another, twice as many; according to a third, 
many more) ; and several works being awjribed to the same 
author; his greater or less institutes (Vrihat, or Caghu) or 
a later work of the author, when old (Vriddha). 
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• ^ 

The written law, wh^^^her it be sruii or sYiHriti, direct 
velation or tradition, is subject to the same rales of inter- 
pretation. Those rules are collected in the Mimansa, which 
is a disquisition on proof and authority of precepts. It is 

considered as a branch of philosophy ; and is properly the 

* ^ 
logic of the law. 

r 

In the eastern part of India, viz., Bengal and Behar, 
where the Vedas are less read, and the Mihaansa less studied 
than ♦in the soutfi, the dialectic philosophy, ot Nyaya/\% 
more consulted, and is there relied on for rules of reasoning 
and interpretation upon questions of law, as well as upon 
metaphysical topics. 

Hence have arisen two principal sects or schools, which, 
construing the same text variously, deduce upon some impor- 
tant points of law different inferences from the same maxims of 
law. They are sub-divided, by farther diversity of doctrine, 
into several more schools or sects of jurisprudence, which, 
having adopted for their chief guide a favourite author, have 
given currency to his doctrine in particular countries, or 
among distinct Hindu nations : for the whole Hindu people 
comprise divers tongues ; and the manners and opinions, 
prevalent among them, differ not less than their language. 

The school of Benares, the prevailing one in middle India, ^ 
is chiefly governed by the authority of the of 

a commentary on the institutes of Yajoyor 
walkya. It is implicitly fallowed in the city and province of 
Benares: so much so, that the ordinary phraseology of refer- 
ences for law-opinions of Pundits, &om the Native Judges of 
Courts established there, previous to the institution of 
Adawluts superintended by English Judges and Ma^iotratea, 
required the Fua<ilit, to whom the reference was addressed, 
to'' consult the Hitacshara,'’ and report the exposition of" 
the law there found, applicable to the ^case propounded. 
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A host of writers might be named, belonging to this 
school, who expound, illustrate, and defend the Mitacshara^s 
interpretation of the law. It may be sufficient to indicate in 
this place, the Viramitrodaya of Mitra Misra and the 
Vivadatandava and other works of Gamalacara, They do 
not, so far as is at present recollected, dissent upon any mate- 
real question from their gTeat master. 

The Mitacskara retains much authority likewise in the 
south and in the west of India. But to that are added, in 
the peninsula, the Smriti Gkandrica and other works bear- 
ing a similar title (as Dattaca Gkandrica, &c.) compiled 
by Devanda Bhatta, together with the works of Madhava 
Acharya, and especially the Commentary on Paraaara, and 
likewise the writings of Nitnda Pandita, including his 
Vaijayanti and Dattaca Atimans^a ; and also some writers 
of less note. 

In the west of India, and particularly among the Mara- 
hattas, the greatest authority, after the Ali tacshard is Kila- 
canf/ia author of the Vyavahara Afayucha and of other 
treatises bearing a similar title. 

In the east of India, Alitacshara, though not absolutely 
discarded, is of less authority, having given place to others, 
which are there preferably followed. In North Behar, or 
Mithila, the writings of numerous authors, natiVes of that 
province, prevail ; and their doctrine, sanctiened by the au- 
thority of the paramount Raja of the country, is known as 
that of the Mithila school. The most conspicuous works 
are the Vivada Matnacara, and other compilations under 
the superintendence of Ghandeswara ; the Vivada Chinta- 
mani, with other treatises by Vcuihesjpati Misra ; and the 
Vivada Chandra^ with a few more. 

To these are added, in Bengal, the works of Jimuta 
vahana and those of Raghiinandana, and several others 

15 
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constituting a distinct school of law, which deviates“ou many 
questions from that of Mithila, and still more from those of 
Benares, and the Dekhin or southern peninsula. 


GRADUAL GROWTH OF HINDU LAW. 

{Co\velV8 Hindu Law'vol, i., p. 13) 

r 

The earlier Rishis delivered their precepts to the entire 
community. The later commentators addressed themselves 
to the inhabitants of particular localities, and in the gloss 
which they respectively put upon the ancient texts of which 
they treated, they may have been guided by the wishes 
the reigning power, or by attention to the usages which 
had obtained in the particular districts during the lapse of 
ages. Thus, the authorit}^ of the modern commentator, 
whenever his work was received, came to supersede the 
reverence due to the earliar sage. The most striking in- 
stance of this is afforded by Yajnavalkya. His Insti- 
tutes, throughout India, are of the highest and most sacred 
authority, admitted and recognized everywhere. The Mitac- 
shara is a commentary upon these Institutes less than 1000 
years old, composed by a hermit named Vijnyaneswara ; and 
is universally 'accepted by all the schools, even by that of 
Bengal, except so far as it is in that school controlled upon 
various pbints by what the followers of that school consider 
to be the superior authority of the work of Jimutavahana. 
The Mitacshara is perhaps the most celebrated and the 
most widely authoritative treatise or commentary in exist- 
ence on the work of the ancient sages. The Dayabhaga, on 
the other hand, acknowledges ej^ually, with the Mitacashara, 
the authority of thf 5 Institutes of Yajnavalkya ; but at the 
same lime its doctrines are upon several essential points in 
the law both of persons and of property widely different 
from those of the rival treatise. Ii is the work of Jimuta- 
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vahana, who appears to have flourished later than VijTiyaDes- 
wara, but earlier than Raghunandana, and who therefore 
must have composed his work, according to Mr. Golebrooke,* 
at a date somewhat earlier than the beginning of the six- 
teenth century. 


SCHOOLS* OF HINDU LAW. 

(CowelVs Hindu, Laiu, voL i., p. 16 ,) 

Five schools of Hindu law exist at the present day, viz., 
the Bengal, Mithila, Benares, Maharatta and Dravida schools. 
The Dayabhaga with its recognized commentaries, the Daya- 
tatwa, and the Dayasangraha, are the peculiar authorities of 
the school of Bensjal. In Mithila, the Vivada Chintainani 
and other works are especially followed. In the Madras 
Presidency, the Mitacahan'cu and the Smriti Ghandrica and 
the Madhavf/at and in the territories of Bombay, the Alay- 
ukha and the Kaustabha treatises are of leading import- 
ance. The Dattaka Mimansa and the Dattaka Ghandrica 
are the standard authorities on the law of adoption, the 
latter being preferred in Bengal upon points in which they 
differ. [The school of Benares is chiefly governed by the 
Mitakshara, whose authority is fortified by the works of Mitra 
Misser and Camalakara, the Virarnitrodaya being the most 
celebrated among them.] Eoach school has, therefore, the 
authorities which it adopts as of peculiar and special weight. 
Books which are thus adopted by one school may be, and 
are, consulted ,by the other schools, when they do not con- 
tradict the special doctrine of the rival sect. Upon points 
of Hindu law, which are of general application, the author- 
ities of any school may be indiscriminately cited, so long as 
they do not contravene the rules of law •which have obtained 
exclusively in a particular province. We have, accordingly. 


♦ 


See >StoeIe pp. * 29 , 30. 166. 
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{Mayne's Treatise on Hindu Haw and Usage, p, i28j 
^ two § 33. III. Differe>it Schools op Law. — The term 

jlsoflaw. gcijQQ{ Qf law/* as applied to the diflferent legal opinious 

prevalent in different parts of India, seems to have been 
first used by Mr. Colebrooke (d). He points out that there 
really are only two schools marked by a vital difference of 
opinion, viz., those who follow the Mitakshara, and those who 
follow the Daya Bhaga. Those who fall under the former 
head are again divided by minor differences of opinion, but are 
in principle substantially the same. Of course in every part 
of India, though governed by practically the same law, the 
pundits refer preference to the writers who lived nearest 
to, and are best known to, themselves; just as English, 
Irish, and American lawyears refer to their own authorities, 
when attainable, on any point of general jurisprudence. 
This has given rise to the idea that there are as many 
schools* of law as there are sets of local writers, and the sub - 
division has been carried to an extent for which it is impos- 
sible to suggest any reason or foundation. For instance, 
Mr. M-orley speaks of a Bengal, a Mithila, a Benares, a 
Maharashtra, and a Dravida School, and subdivides the 
latter into a Dravida, a Karnataka and an Andhra division (e), 

. So the Madras High Court and the Judicial Committee dis- 
tinguish between the Benares and the Dravida schools of 

[rf] 1 Stra. H. L. 315. .is to the mode in which such divergences sprung 
mp. see the remarks of the Judicial Cornmittee in the Ramnad caae^ Collector 
of Madura, v. Moottoo Ramalinga^ 12 M, 1. A, *136 ; S. 0. 10 &uth. [P, €.] 17 ; 
S. C. 1 B. L. R. [P. C.] 1. 

1 3d. Dig. Introd, 221. 
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law (f) a&d distinction between an Andhra and a Oravida 
School has also received a sort of quasi-recognition (g). On 
the other hand, Dr. Burnell redicules the use of the tetos 
Karnataka and Andhra, which he declares to be wholly 
destitute of meaning, while the term Dra vidian has a very 
good philological sense, but no legal signihcation whatever. 
Practically he agrees wiph Mr. Oolebrooke in thinking that 
the only distinction of real importance is between the fol- 
lowers of the Mitakshara and the followers of the Daya 
bhaga (h), 

§ 34. In discussing this subject, it seems to me that we 
must distinguish between differences of law arising from 
differences of opinion among the Sanskrit writers, and difEgr- 
ences of law arising from the fact that their opinions have 
never been^ received at all, or only to a limited extent. In 
the former case there are really different schools of law ; 
in the latter case there are simply no schools. I think it 
will be found that the differences between the law of Bengal 
and Benares come under the former head, while the local 
variances which exist in the Punjab, in Western, and in 
Southern, India, come under the latter head. 

§ 35. Any one who compares the Dayabhaga with the 
Mitakshara will observe that the two works differ in the 
most vital points, and that they do so from the conscious 
application of completely different principles. Tb^se will be 
discussed in their appropriate places throtjgh this work, but 
may be shortly summaried here. 

First ; the Dayabhaga lays down the principle of rel igi- 
ous eflScacy as the ruling canon in determining the order of 
succession j consequently it rejects the preference of agnates 
to cognates, which distinguishes the other systems, and 

- ■■■■■' ^ ' — " — ^ — — • - ft — — — — — — 

[/] See the Raninad adoption suit^ 2 Mad. H. C- 206 ; 12 M. I, A. 897, 
dupra note [d]. * 

[</] Naraiammal v. Batdraimcharlu, 1 Mad. Ft. C. 420. 

[AJ pref. to Varadrajah, 5: Nelsuua View of Hindu law. 28 ; V. N. 
Mandlik. Intorduction, 70. 


CauBeii of 
va 


The Daya 
bhaga. 
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\um valet. 


arranges and limits the cognates upon principles peculiar to 
itself (i). 

Secondly ; it wholly denies the doctrine that property is 
by birth, which is the corner-stone of the joint family 
system. Hence it treats the father as the absolute owner 
of the property, and authorises him to dispose of it at his 
pleasure. It also refuses to recognize any right in the son 
to a partition during his father s life (k). 

Thirdly] it considers the brothers, or other collateral 
members of the joint family, as holding their shares in 
quasi-severalty, and consequently recognizes their right to 
dispose of them at their pleasure, while still undivided (?). 

Fourthly ; whether as a result of the last principle, or upon 
independent grounds, it recognizes the right of widow in 
an undivided family to succeed to her husband’s share, if he 
dies without issue, and to enforce a partition on her own 
account (m). 

It is usual to speak of the doctrine valet as one of 
universal application in the Bengal school. But this is a 
mistake. When it suits Jimuta Vahana, he uses it as a 
means of getting over a distinct prohibition against alien- 
ation by a father without the permission of his sons (?^). I 
am not aware of his applying the doctrine in any other case. 
No Bengal lawyer would admit of any such subterfuge as 
sanctioning for instance, the right of an undivided brother 
to dispose of more than his own share in the family property 
for his private benefit, or as authorising a widow to adopt 
without her husband’s consent, or a boy to be adopted after 
upanayana, or marriage. The principle is only applied 
where a legal precept has boon already reduced by inde- 
pendent reasoning to a moral suggestion. 

[0 See postf § 423 et seg, 

W See poet § 221, 232. 

[/J See post, § 238. 

[m] See post § 239, 403. 

[wj Daya Bhaga, ii § 30. 
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§ S6. Now, in all the above points the remaining parts of 
India agree with each other in disagreeing with Jiinuta 
Vahana and his followers. Their variances inter se are 
comparatively few and slight. Far the most iin protan t is 
the difference which exists between Western India and the 
other provinces which follow the Mitakshara, as to the right 
of females to inherit. A sister, for instance, who is nowhere 
else recognized as an heir, ranks very high in the order 
of succession in the Bombay Presidency, and many other 
heiresses are admitted, who would have no locus standi else- 
where (o). Any reader of Indian history will have observed 
the public and prominent position assumed by Mahra.^ta 
Princesses, and it seems probable that the doctrine which 
prevails in other districts, that women are incapable of 
inheriting without a special text, has never been received at 
all in Western India. W^omen inherit there, not by reason, 
but in defiance, of the rules which regulate their admission 
elsewhere. In their case, written law has never superseded 
immemorial custom (p). 

§ 37. Another matter as to which there is much variance 
is the law of adoption. For in.stance, as regards the right of 
a widow to adopt a son to her deceased husband. In Mithila 
no widow can adopt. lu Bengal and Benares she can, with 
her husband’s permission. In Southern India, &nd in the 
Punjab, she can adopt, even without his permission, by the 
consent of his sapindas. In Western India she can adopt 
without any dbnsent (g). So as regards the person to be 
adopted. The adoption of a daughter’s, or a sister’s, son is 
forbidden to the higher clas.sea by the Sanskrit writers. It 
is legal in the Punjab. It is commonly practised, though it 
has been lately pronounced to be illegal, in the South of 


[o] Vyavahara Maynkha iv. 8, § 19 ; W. B, 183—185, 

[p] See po8t, § 437, 452—454, 473, 601, 

1^1 See postf § 99. 


Females in 
Western In* 
dia. 


Law of aclop' 
tion. 
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India (r). In all these cases we may probably trace a sur- 
vival ancient practices which existed before a adoption had 
any religions significance, unfettered by the rules which were 
introduced when it became a religious rite. The similarity 
of usage on these points between the Punjab and the South 
of India seems to me strongly to cofirm this view. It is 
quite certain that neither borrowed from the other. It is 
also certain that in the Punjab adoption is a purely secular 
arrangement. There seems strong reason to suppose that in 
Southern India it is nothing more (s). But what is of 
importance with regrad to the present discussion is, that 
th;3se differences find no support in the writings of the early 
sages, or even of the early commentators. They appear for 
the first time In treatises which are absolutely modern, or 
marely in recorded customs. To speak of such variances as 
arising from diiferent schools of law, would be to invert tho 
relation of cause and effect. We might just as well invent 
different schools of law for Kent and Middlesex, to account 
for Gavelkind and the Customs of London. Even Hindu 
lawyers cannot alter facts. In some instances they try to 
wrest some holy precept into conformity with the facts (t) ; 
but in other cases, and especially in Western India, the facts 
are too stubborn. The more closely we study the works of 

the different so-called schools of law, other than those of 
1 

Bengal, the more shall we be convinced that the principles 
of all are precisely the same. The local usages of the differ- 
ent districts vary, Some of the usages the writers struggle 
to bring within their rules ; others they silently abandon as 
hopeless. What they cannot account for, they simply 
ignore (u), 

[r] See post, § 118, IIC, 

[s] Bee post, § 93. 

LO See, for instance, the mode in which four conflicting views as to the 
right of a widow to adopt have been deduced from a single text of Vasishta. 
CoUectm' of Madura v. Moottoo Ramalingay 12 M. I, A. 435 : S. C. 10 Suth, 
fP. C.] 17 ; S. C. I B. lu. R. [P. CJ 1, 

[«] For instance, second marriages of widows or wives, wliich are equally 
prf'-ctised in the Nor^h, the West, and the South of India, see post, 5 . 
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CHARACTERISTICS OF THE HINDU COMMUNITY. 

{GoioeWs Hindu Law, vol. L, p. 6) 

Now, with regard to the community, it remains at the 
present day what it was at the time of Menu, an aggrega- 
tion of families rather than of individuals. With such a 
people as to some exi^t with the inhabitants of modeTn 
Russia, co-ownership is the normal condition of the rights 
of property. Commensality and co-^ownership are the 
characteristics of Hindu fanaily life, and the village com- 
munity is a political or social expansion of the domestic 
institution. Individual will and energy are cheeked by the 
influences at work in a society by far the largest portion of 
which rests on a basis of joint responsibility for most of the 
duties^ of life, and which sinks the rights of each one in the 
aggregate claims of the family. 

VOID^MARRIAGES. 

88 Banerjee on Marriage and Stridhana. pp, 190 

to 198,) 

* < 

The causes which render a marriage void ah initio are 
first, difference of caste in the contracting parties ; and, second, 
ider^ty oigotra, or relationship within the prohibited degrees 
la the forrner case, according to some authorities,. if the error 
is discovered before garhhadhan, the girl is to perform ex- 
piation, and may be married again ; but after garhhadhan, 
she is no longer eligible for re-marriage, and if of a lower 
caste, she is liable to be repudiated by her husband, though 
she is entitled to be maiutaiued, and her issue would be 
considered illegitimate.* In the latter case, on the error 
being discovered, the husband is directed to perform penance 
and repudiate the wife ; but he is required to support 
her.f Her re-marriage, howevor, h nowhere allowed, even 

' * See Steele, pp. ^ 9 , 30, 166, , 

t Manu, iii, 5 and 11, Note by Kulluka ; Colebropke’s Digest, Bk v . 
339, 340. 
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though the repudiation take place before consummatioti. 
The doctrine of the Hindu law is that a girl is blem- 
ished by the mere ceremony of marriage, and if married 
again, the reproach of being a twice-married woman (punar^ 
bhu) would attach to her, even if she be a virgo intucta/^ 
This is hardly just. Even the virgin widow has one conso- 
lation for her hard lot, that it is due to a cause which no 
human foresight could prevent. But the condition of the 
repudiated virgin wife, who is^ condemned to a life of 
virtual widowhood for the error of a reckless guardian, is truly 
pitiable. A far more rational rule, and one not wholly 
against the spirit of our law, would be to allow re-marriage 
in such cases, where the wife is repudiated before consum- 
mation. For here the girl is free from blemish by intercourse; 
and as for the blemish by reason of the nuptial ceremony, 
such ceremony being performed under a mistake of fact, 
may, by a principle not altogether unknown to the Hindu 
law,“^ be regarded in law as not performed at all. Such a rule 
seems* also to receive some support from the decision of the 
High Court of Bengal in Anjona Dossee v. Proladtk Okun^ 
der Qho8€yX in which the Officiating Chief Justice Norman, 
in delivering the judgment of the Court upon the question 
whether a suit for declaration of the nullity of a Eunda 
marriage would lie, observed : — 

“If the marriage is in fact no marriage, unless she can 
obtain a declaration from a Court of Justice that the mar- 
riage is null and void, unless she can obtain *the protection 
which such Court can give her, she may be obliged to live 
with the defendant in a state ef concubinage, or at least she, 
will be prevented from marrying any one else. The rights 
which a decree in this suit may protect — with which the 

* Oolebrouk^’e Digest, Bk. iv, 158 — 169 ; Manu, vill, 226, 227. 

fin the Bcmewhat analogous case a thing given by mistake, Narada 
* declares that it must be considered as not given. See Colebrooka*s Digest, 
Bk* u*» ch. iv., 63 ; Naiada, iv., 8. 
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defendant may be restrained from interfering — the preserva* 
tion of the personal purity of the infant plaintiff and her right 
and power to contract a valid marriage — are amongst the 
highest rights which a human being can possess; and it would 
be a matter deeply to be lamented if the Court had no power 
to protect and defend them.,, 

Happily, however, in practice the strictness with which 
relationship and other particulars are enquired into before 
making the nuptial contact, reduces the evil here complain- 
ed of within the narrowest possible limits. 


{Stmnge's Hindu Law.) 

Where the husband died before consummation, it has been 
held that his widow is entitled to maintenance only. 
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either immediately or through (^transmission by) descent. 
But inasimich as (this *definition) would be too wide^ since 
such a relationship exists in the eternal circle of births, in 
some manner or other, between all men, therefore, the 
author (Yajnavalkya) says, v. 53 After the fifth an- 
cestor on mother’s and after the seventh on the father’s 
sid6. On the mother’s side, in the mother^s line, after the 
fifth ; on the father’s side^ in the father’s line, after the 
seventh (ancestor), the Sapinda-relationship ceases ; these 
latter two words must be understood; mnd, therefore, the 
word Sapinda, which on account of its (^etymologicaJl) 
import ‘("connected by having in common) particles (of one 
body), would apply to all men, is restricted in its significa^ 
^on, just as the word pankaja (which etymologically means 
‘ growing ia the mud,’ aud therefore, would apply to all 
plants growing in the mud, designates the lotus only), and 
the like ; and thus the six ascendants beginning with the 
father, and the six descendants beginning with the son, and 
one’s self (counted) as the seventh (in each case), are Sa- 
pinda-relations. In case of a division of the line also, one 
ought to count up to the seventh (ancestor), including him 
with whom the division of the lino begins («* i>wo col- 
laterals A and B are Sapindas, if the common ancestor is 
not further removed from either of them than six degirees) 
and thus must the counting of the (Sapinda^elationsli’r^) 
bo made in every case/’* 

I ought to add here t^at the word eapinda has, in other 
places, a meatiing different from what is given above. Thus 
in the chapter on inheritance in the Code of Manu (IX, 
186, 187^ a eapinda means one who is related within the 
third degree : the eapinda relation being there based not on 
connection through one common body/ but on connection 
through common oblation. 

* The above translation is tai^en f rom West and Bahler’s Digest, Part !• 
pp. f41 — 443. 

t 6ee Dattaka Chandrika, See* I 7-- 9 ; Dattaka Mimansa, Sec. Fi, 32 
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III. “ One mu«t not marry a girl of the same goira or 
pravaras, or as far as the fifth in degree form the mother 
and seventh form the father.**-— Vishnu Sutra, cited’ in the 
Udvahatattwa. 

IV. Girls descended from the fhther'S of mother's 
bandkus are not to be taken in marriage as far as the seventh 
and fifth respectively, as well as those Qf the same 

or of equal pmwra s*’^Narada, citeH in the Udvaha- 
tattwa. 

The word bandhWt which occurs in the above text, has 
been defined in a text quoted anonymously in the Udvaha- 
tattwa, which runs thus : — » 

'*The sons of his father’s paternal aunt, tbesbns of bis 
father’s maternal annt, and the sons of his father’s materi- 
nal uncle, must be eonsidered his father’s bandkua. The- 
sons of his mother’s maternal aunt, the sons of his mother's 
paternal aunt, and the sons of bte mother’s maternal uncle, 

9 

must be reckoned his mother’s bandhus,*** ^ 

From these texts and a few others, commentators have 
deduced the following rules : — 

Jtule I — (a) — The female descendants as far as the 
seventh degree, from the father and his six ancestors, 
mamely, the paternal grandfather &c., 

(b.) — The female descendants as far as the seventh de- 
gree, from the father*s bandhubs and their six ancestors, 
through whom those females are related. 

(c.) — The female descendants as faf as the fifth degree, 
from the maternal grandfather and his four ancestors, 
namely, the nfeternal great grandfather, &c., and, 

,(d.)— The female ^descendants as /ar the‘ fifth degree, 
from the mother’s bandhua and their four ancestors, through 
whom those females are related, 
are not to be taken in marriage.f 



^PROHIBITED DEGREES OF MARRIAGE, 

RvXe 11 . — A stepniiiothor a brothers d«aughter and, his 
dan gh tier's daughter are not to be taken in marriage.* 

Clauses .(^a) and (c) in Rule I>.*are clear euoagh ; but 
clauses (h) and (d) may require a word of explanation. 
Take clause (&). Then, as. .defined above^ the father's ma- 
ternal aunt's son is one of the father's hcoiidhus ; and the 
rule excludes hi^ female descendants within ^ the seventh 
degree. : It also excludes the female descendants ( within 
the same degree) of each of his six ancestors in a certain 
line, — ^namely, that in which those female descendants are 
connected by blood with the intending husband. This 
li:.e must therefore, be the handhu's maternal line, for his 
paternal line is not connected by blood with^ the bride- 
groom ; and the six ancestors in question would be the 
hamdhvJs mother, his maternal grandfather, maternal great 
grandfather, &c., and trot the handhvCs mother, his mother's 
mother, d&c. ; for though Aese females ure connected by 
bl^d with the bridegroom, a line of female ancestors is not 
regarded as a Jine in < the Hindu law. The same is to, be 
understood in the case of any other bandhu, whether of 
the father or of the tnnther. 

Clauses (6) and (d) may be illustrated by the following 
diagram, where A is the bridegroom ; M and F with the 

I ^ 

several 'suffixes denote males and females respectively, M 1 
and FI being the father and the mother of A; and Bl, B2,B3, 

4 

denote the three bandhus of the father, and B', B", B'" 
the three bandhus of the mother. The girls prohibited 
under clauses (6) and (d) would be the female descendants 
(within the seventh degree) of Bl, B2, B3, and of each 
of their six ancestots that are represented in the schenie ; 
and the female descendants f within the fifth degree) of 
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B' B", B'", and of each of their four ancestora that are 

represented there. 
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A 

It will be seen from the above, that in Rule I, the ex- 
Ausion of collateral relations from eligibilty for marriage 
is carried rather too far, and intermarriage is prohibited 
between relations who may be practically regarded as 
strangers. Consequently, that rule has been qualified by 
the following exceptions : — 

Exception /. — A girl who is removed by three gotrad 
from the bridegroom is not tin marriageable, though related 
within the seven or five degrees above described.* 

The three gotras in the case of the descendants of a 
bandhu are always to be counted from his {haitdhu’s) own 
gotra. So also, in the case of the descendants of the ancestora 
of a bandhu, who is the father’s or the mother’s maternal 
uncle’s son, they are to be counted from the bandhu*9 own 
gotra. But in the case of the descendants of the ancestors 
of each of the other bandhus, the three gotras, are to be 
counted from his (bandhu" s) maternal ^grandfather’s gotra. 

This exception is based upon a text of Brihat Manu, and 
another of the Matsya Purana, cited in the Udvahatattwa.’f' 


* Haghunasdaua's Inst. 


VqI, II, p, 64, 

17 


t Ihid. 


I 
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To understand it, you must bear in mind that marriage 
effects change of gotra in a fcmaJe by transferrivig her from 
her father s gotra to that of her husband. The exception 

may be illustrated by the following example ; Suppose 

the paternal great grandfather of the bridegroom to be of 
the Satidilya gotra ; his daughter (by transfer by marriage) 
to be of the Kasyapa gotra ; her daughter, of the Vatsya 
gotra ; and this daughter’s daughter to be of the Bharadwaja 
gotra: the maiden 'daughter of this last, being of the Bha- 

rndwaja gotra, and being bejmnd three gotras viz, the 

1 

tSandilya, Kasyapa and Vatsya, is eligible for marriage, 
though within the prohibited degrees in Rule I (a.) 

Exception 11 When a fit match is not otherwise procur- 

able, the Kshatriyas in all the forms of marriage, and the 
other classes in the Asura and other inferior forms of mar- 
riage, may marry within the above degrees, provided tb|^t 
they do not marry within the fifth degree on the father’s 
side, and the third degree on the mother’s. 

This exception is based on the authority of Sulpani, but 
Raghunandana differs from him. It Is, however, supported 
by a text of Paithinasi and another of Sakatayana, and is 
generally considered to be a valid exception.* 

Besides those two, various other exceptions have been in- 
troduced, and they are all regarded as valid if sanctioned by 
custom, according to the doctrine of the Chaturvingsaii, or 
the twenty-four sagcs,*f* Thus, in the South of India, inter- 
marriage with the daughter of a maternal uncle is not only 
allowed, but is considered desirable.^ 

In the case of a person whose filial relation has been chang- 
ed by adoption, as well as in the case of his descendants, 
while the above rules about prohibited degrees continue in 
full force with reference to their relations by consanguinity, 

■■■ . ■ ■ ... ■ ■■_ ■ ■ — .i ■_ 

* Shama Charan’fe Vyavaatha Darpana, pp, 663, 664. 
f nm, p. 664. 

4: 2 Strange’s Hindu Law, p. 165, 
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the same rules apply with regard to relations in the families 
of the adoptive parents in the same way as if the adopted 
son were their legitimate son.^ There may, however, be 
some ditficulty in fixing the pnaternal line by adoption. 
If the adopting father has only one vvife, she oonsidored 
the adoptive mother ; if he has more wives than one, 
but joins with one (jf them only in the ceremony of 
adoption, or if ;only one of them takea the pfiild with 
his permission, then, too, she is considered as the mother 
by adoption. But where the adopter has several wives, 
and does not join with any one of them in the act 
of adoption, it is not settled which of them is to be- 
come the adoptive mother, though some maintain that 
they all equally become his mothers, and that, conae- 
queiitly, he must have as many maternal lines as there are 
m others. -f- 

The rules as to prohibited degrees, subject of course to 
the exceptions noticed above, are absolutely imperative iu 
their nature, and would nullify any marriage contracted in 
contravention of them.i 

* Dattaka Chanel rika, See. IV. 7 — 9, 

+ Colcbrooke’s Di<^esf, Bk. V. 27.1. commentary, Vol. If. p. 894 

>n); Shaina Charan’s Vyavastha Darpana, p. 890; sco also Pat- 
taka Mimanea, See. VI, 50 — 53. 

J Udvahatattwa, IiislitutoB Ra<^liiman<iana, Vol, II. p. 82 ; KuUuka 
BbatUi’^ Commentary on Menu, Ch. UI, 5 ami II, 
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EXCLirSIOK FROM INHERITAKCE. 


EXCLUSION FEUM INHERITANCE. 

( CoweWs Hindu Law, vol. ii., pp- 184—6.) 

The doctrines of the Mitakshara and the Dayabhaga 
appear to rest upon the same footing with res pect to the 
exclusion of certain persons from all participation in the 
ancestral estate and from the right pf succession by inheri- 
tance. The author of the first-mentioned treatise refers 
to them by way of stating an exception or specified excep- 
tions to the order of succession. He quotes* and explains 
the text of Yajnavalkya : “ An impotent'person, an outcast 
and his issue, one lame, a madman, an idiot, a blind man, 
and a person afflicted with an incurable disease, as well as 
others (similarly disqualified), must be maintained ; exclud- 
ing them, however, from participation.” They are debarred 
from their shares, if their disqualification arose before the 
division of the property, but one already separated from 
bis co-heirs is not deprived of his allotment. 

And again, in the fifth chapter of the Dayabhaga, those 
persons who are incompetent to inherit are also specified, the 
purpose of the author being expressed by him to be to make 
known the competent heirs by means of the exceptions, A 
text of Apastamba is cited ; “ All co-heirs who are endued 
with virtue are entitled to the property.” The explanation 
is given by the same sage, — vis., “ A son who deligently per- 
forms the obsequies of his father and other ancestors is of 
approved excellence, even though he be uninitiated ; not a son 
who acts otherwise, be be conversant even with the whole 
Veda.” His connection with the property is declared to be 
the reward of acts beneficial to bis father. The disqualified 
persons are enumerated by Menu.f — vis., impotent persons, 
outcasts, persons born, blind and deaf, madmen, idiots, dumb, 

* Mitakshara. chap, ii, sec, 10, verse i. 
t 9 Menu, p, 201. 
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and those who have lost a sease or a limb. Food and 
raiment should be given to them • except to the outcast and 
his son begotten after his degradation ; but the sons of dis- 
qualified persons being free from similar defects shall obtain 
their father’s share of the inheritance. 


(Stranges Hindu Law, Mayne’s Introduction, p. xxxi.) 

* 

The Hindu law, as we have remarked, was in its very 
essence founded npon the Hindu religion. Hence it fol- 
lowed that an abandonment) of the religion, or the loss of 
its privileges by becoming an outcast, deprived the offender 
of all the benefits which he would obtain by means of it. 
Now, however, by reason of the passing of Act XXL of 1850, 
it is quite plain that where a particular act entails degradation 
from caste, that degradation is not in itself a ground of disin- 
heritance. Sometimes, however, it happens that a particular 
act, which would justify exclusion of caste, is also considered 
so heinous as to be a ground of disability to inherit even in- 
dependently of the exclusion. Such a case would not be re- 
lieved by the Act just cited. An instance of this occurred in 
S. A. S. No. 40. of 1858, decided by the Madras Court of 
Sudder Adawlut. There a party sued for a sharv of his in- 
heritance. He was met by the objection that he had been 
previously convicted of attempting to defraud his brother of 
part of the prdperty, and of a burglary committed in pursu- 
ance of that attempt It was held that this crime was in 
itself a bar to inheritance under Hindu law, quite indepen- 
dently of any exclusion from caste consequent thereon, and 
the el^ection to his suit was upheld. 


♦ Dayabhaga, chap, ir., verw ii. 
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[Shama Churn Sircar's Vyavastha Darpana.] 

Vyavastha 618. — A*person degraded* (fallen) for sin, an 
outcast, his issue, a hypocrite or a person wearing the token 
of religious mendicity, one who has assumed another order, 
an impotent person, one born blind or deaf, one lame, a mad 
man, an idiot, one dumb, a person afflicted with an incurable 
or obstinate and agonizing disease,*^ he who has lost the use 
of a limb, an enemy to his father, a person addicted to vice 
or expelled from society,, are excluded from iaberjtance. 


The heinous crimes are as follow : 

“Killing a Brahmin, drinking forbidden liquor, stealing 
(^old from a priest), adultery with the wife of a father, natural 
or spiritual, and associating with such as commit those ofiF- 
cnces, wise legislators must declare to be crimes in the high* 
est AQgXQQ'' (l^tenUy chap, xi., verse 55.) 

The crimes nearly equal to those in the highest degree are 
as follow : 

“False boasting of a high tribe, malignant information 
before the king of a criminal {tvho must suffer death), and 
falsely accusing a spiritual preceptor, are crimes {in the 
second degree) and nearly e(][ual to killing a Brahmin. For- 
getting the texts of scripture, showing contempt of the Veda, 
giving false evidence ( tvithout a bad motive), killing a friend 
{without malice), eating things ])rohibited, or, from their 
manifest impurity, unfit to be tasted, are six crimes nearly 
equal to drinking spirits. To appropriate a thing deposited 
{or lent for a time), a human creature, a horse, precious 
metals, a field, a diamond or any other gem, is nearly equal 
to stealing the gold (of a Brahmin). Carnal commence with 
sisters by the same mother, with little girls, with women of 


Degraded,^ that is, exconMnunicated’ — for a heinoos c__ 

second or third degree. [Sec Colebrooke’s DigestJ"7ol.""iii., 

nr l^cinous Clime once consciously 

or twice unconscn>uBly ^mmitted. 
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the lowest mixed claBs, or wibli wives of a friend, or of a son, 
the wise must consider as nearly equal to a violation of the 
paternal bed* {Men'll, chap* xi., verses 56 — 59.) 

These crimes — whether perpetrated consciously or uncon- 
sciously — cause degradation generally by the commission (of 
any of them) more than once. Vide Prayashchittadattvja 
and Prayashchitta-Vivek.^ 

A sinner in the third degree is only excluded from parti- 
cipation in the case of repeated offences : (suck) crimes are 
therefore mentioned in the plural number. (Colebroohe' s 
Digest, vol, iii., p. 304.) 

The crimes in the third degree arc as follow : — 

Slaying a bull or cow, sacrificing what ought not to he 
sacrificed, adultery, selling one’s self, deserting a preceptor, a 
Mother, a father, or a son, omitting to read the scripture, 
and neglect of the fires by the Dharmashastra 

only; — the marriage of a younger brother before the elder, 
and that elder’s omission to marry before the younger, 
giving a daughter to either of them, and officiating at their 
nuptial sacrifice ; — -defiling a damsel, usury, want of perfect 
chastity in a student, sellint*' a holy pool or garden, a wife, 
or a child y — omitting the sacred investiture, abandoning a 
kinsman, teaching the Vedii for hire, learning it from a hired 
teacher, selling commodities that ought not to be sold ; — 
working in mines any sort, engaging in dykes b^ridges, or 
other ‘great mechanical works, spoiling medicinal plants 
(repeatedly), subsisting by the hurlotry of a wife, offering 
sacrifices and pffeparing charms to destory (the innocent) ; — - 
cutting down green trees for firewood, perforr&ing holj^ rites 
with a selfish view merely, and eating pro^hibited food (once 
without previous design) ; — neglecting to keep op the conse- 
crated fire, stealing oiny valuable thirtg besides gold non- 
payment (of the three) debts, application to the books of a 
false religion, and excessive attention to music or dancing 
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ling grain, base metals, or cattle, familiarity {hy the twice- 
horn, with women who have drunk inebriating liquor, killing 
without malice a woman, a Bhudra, Voishya, or a Kehatriya, 
and denying a future state of rewards and punishments, are 
all crimes in the third degree (but higher or lower accord- 
ing to circumstances).— (Menu, chap, xi., verses 60—67.) 


FUNDAMENTAL PROPOSITIONS OF THE 
DOCTRINE OF CAKES. 

{Krishna KamalBhattacharjea on some Unsettled Questions 

of Succession under the Bengal School of Hindu Laiu 

preface.) 

I 

1, A male person offers cakes to his father, grandfather, 
and great-grandfather in the paternal line, and also to his 
mothre^s father, grandfather and great-grandfather in the 
maternal line, 

2. A is said to be sapinda to B if he gives pinda or cakes 
to B, if he receives cakes from B, or if both A and B give 
eakes to a common ancestor C. 

Rules laid down hy the late Justice D, N, Milter, 

1. Among sapindas, those who are competent to offer 
funeral cakes to the paternal ancestors of the deceased pro-' 
prietor, are invariably preferred to those who are competent 
to offer such cakes to his maternal ancestors only, ‘for the 
first kind of cakes are of superior religious efficacy in com- 
parison with the second. 

2. Those vfho offer a larger number of cakes of a parti- 
cular description are preferred to those who offer a less 
number of cakes of the same description. 

3. Where thia nhmber of such cakes is equal, those that 
are offered to nearer ancestors are preferred to those offered 
to more distant ones. 
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SAHNDA, DEFINITION OP. 

(Saravadhikavi, p. J)95.) ’ 

The wotd sdpiUda has been the subject of many a 5krd- 
fought fight. In the history of this vtrord is wrapped up the 
whple history of the law of inheritance. Whether *pinda' in 
the compound word 'sapinda, should mean body, or whether 
it should mean oblations, has been the subject of warm dis- 
cussion among Ilindii lawyers. To (liutama, Baudhayana, 
and the other ancient legislators, it mattered very little 
whether pinda signified ‘body* or oblations. I say it mat- 
tered v^ry' little to them whether the sapinda relationship 
was based upon ‘consangtiinity/ or upon ‘'the competence to 
perform exequial ceremonies,” because those who were bound 
by ties of blood lived within the sarnti family precints, and! 
Wore bound also to offer those holy pin hcfi which spiritually 
benefited the deceased. ♦ 


The definition of a sapinda may he stated in three sepa- 
rate propositions, 

I. A is sapinda to B, if A give* piuda to B. 
n. A is sapinda to B, if A receives pinda from B. 

HI. A is sapinda to B, if both give pinda to a conampn 
ancestor C. • 

All the immediate sapindas become so, in accordance with 
the Proposition T. * 

Nos. 1, 8, ahd lijr out of the .sapindas on both the father’s 
side, and the motheifs sid(^, become so in accordance with 
the Proposition II. * 

All the re.st of the sAplodas on both the father’s emd the 
mother’s side acquire* that relatioosbip, by virtue of the 
Proposition' III 

18 



IMMEDTATp SAPINDA8. 

1. Son gives 1 pinda direct, and 2 shared. 

2. Grandson 1 . „ „ 1 „ 

3. Great-grandson 1 „ „ none „ 

4. Daughter's son 1 direct, but secondary, and 2 shared, but. 

secondary. 

6. Son’s daughter’s son, 1 direct secondary, 1 shared se- 
condary. 

6. Grandson’s daughter’s son, 1 ditto. none ditto. 


1. Father 

2. Brother 

3. Brother’s son 

4. Brother’s son’s son 

o. Father’s daughter’s son 


SAPINDAS OF THE FATHER’S SIDE. 

none direct, 2 shared. 


... ditto 
... ditto 
... dittcf 
... ditto 


6. Brother’s daughter’s son ... ditto 


3 ditto. 

2 "ditto. 

1 ditto* 

3 ditto secondary, 

2 ditto ditto. 
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7. Brother’s son’s daughter’s son ditto 

8. Grandfather ... ditto 

9. Father’s brother ... ditto 

10. Father’s brother’s son ... ditto 

11. Father’s brother’s son’s son ... ditto 
12 ! Grandfather’s daughter’s son ditto 

13. Father’s brother’s dajighter s 

son ...•ditto 

14. Father’s brother’s son’sdaugh- 

ter’s son ... ditto 

15. Great-grandfather ... ditto 

16. Grandfather’s brother ... ditto 

17 . Grandfather’.s brother’s son... ditto 

18. Grandfather’s brothers son’s 

son • ditto 

19. Great-grandfather’s daugh- 

ter’s son ... ditto 

20. Grandfather’s borthcr’sdaugh- 


1 shared secondary. 

1 ditto ditto 

2 ditto dittf 
2 ditto ditto. 

1 ditto ditto. 

2 ditto ditto. * 

2 ditto ditto. 

1 . .ditto ditto, 
none shared. 

I shared. 

1 ditto. 

1 ditto. 

I ditto secondary. 


ter s son ... ditto 1 ditto ditto. 

21. Grandfather’s brother’s sou’s 

daughter’s son ... ditto 1 ditto ditto. 

As regards sapindas on the mother’s side, none of the 
pindas given by them are shared by the last owner ; in their 
case, the consideration is, how many pindas given by them 
are such as the deceased would have given on hif^own part. 
Therefore, against the name of each sapinda, wc place a 
figure to indicate the number of persons who are the com- 
mon recipients from that particular sapinda and the de- 
ceased. 


SAPINDAS THE MOTHEIl'S SIDE. 


. Mother’s brother 

2. Mother’s father 

3. Mother’s brother s son 


2 pindas that deceas* 

cd would give 

3 

2 


IS 
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Mothers brother's son's son ... 1 

5. Mother's sister's son **• 3 secondarj'. 

6. ^ Maternal uncle's daughter s son 2 ditto. 

7. Maternal uncle’s ton's daughter’s 

son ... 1 secondary. , 

8. Mother’s grandfather ... 1 pinda given by the 

♦ deceased. 

9. Mother's father's brother ... 2 

f 

10. Mother’s father’s brother's son... 2 given by the de- 

ceased. 

11. Mother’s father’s borther’s son’s. 

son ... 1 ditto. 

12 Mother’s grandfather’s daugter’s 

son ... 2 secondary. 

13. Mother’s father’s brother's daugh- 
ter’s son ... 2 ditto. 

14. Mother’s father’s brother’s son’s 

daughter’s son ... 1 ditto. 

15. Mother’s great-grandfather ... None; but receives a 

pinda and is there- 
fore a sapinda. 


16. Mother s grandfathor'.s brother 
gives 


% 

pinda given by the 
deceased. 


17. Motfier’s grandfathers brother’s 

son ... 1 

18. Mother’s grandfather’s brother’s 

‘ « 

son’s son ... 1 

19. Mother’s great-grandfather’s 

m 

daughter’s son # 1 secondary. 

20. Mother’s grandfather’s brother’s 

daughter’s son ... I ditto. 

21* Mother's grandfathers son’s 

daughter’s son ... 1 ditto* 
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PERFORMANCE OF SRADDHA RITES. 


( Sdrvadhikarit pp. 


BENARES SCHOOL. 

Persons competent to cdebmte Sraddha mtee. 


1. Son. 

a. Eldest son. • 

b. Second Son, &c. 

c. Adopted son. 

2. Grandson. 

3. Great grandson. 

4. Widot/^. 

5. Daughter. 

a. Married. 
h. Unmarried. 

6. Daughter’s son. 

7. Brother. • 

a. Whole brother. 

1. Younger. 

2. Elder, 

b. Half-brother. 

1. Younger. 

2. Elder. 


17. Sapindas ex parte 

materna. 

a. Maternal grandfather 

b. Material uncle. 

c. Hia son, &c. 

18. Bandhus. 

k 

a. Father s aster’s son., 

K Mothers „ „ 

19. Fathers Bandhus. 

a. Father’s father’s sis- 

ter’s son. 

b. „ mother’s sis 

ter 6‘ son. 

c. „ maternal un- 

cle’s sou. 


8. Brother’s son. 

9. Father. 

10. Mother. 

11 . ^011 s widow. 

12. Sister. 

13. Sister’s son. 

14. Sapindas ex parte pa- 

^ terna. 

а. Uncle. 

б. Uncle’s son, &c. 

15. Samanodakas. 

16. Sagotras, or kinsftien 

bearing the same 
family name. 


20. Mother’s Bandhus. 

a. Mother’s father’s sis- 

ter’s son, 

b. „ mother’s sis- 

ter 8 son. 

c. ' „ maternal un- 

cle’s son. 

21. Strangers. 
a. Pupil. 

h. Son-in-law. 

c. Father-in law. 

d. Friepd. 

€. • Kino, except of 

4 Brahmana. 


The rules in the case of female kinsmen are different. 
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(Sarvadhikariy pp. 

The rules deteriuiniDg the competeucy to perform the 
obsequial rites in the Bengal school, are not materially 
different from those obtaining in the Benares school. The 
following table compiled from Bhavadevas Treatise# on 
Sraddha Rites, will give a clear idea about them : 

BENGAL SCHOOL. 

* 

SRADDHA. 

a. — Parvana, or ancestral. 
b ; — Ekoddishta or individiutl, 

а. ... Parvana. 

1. Son, 

2. Grandson. 

3. Great grandson. 

4. Daughter’s son. 

5. Son’s daughter’s son. • 

6. Grandson’s daughter’s son. 

б, ... Ekoddishta. 

1. Son. 

a. Eldest Son. 

b. Youngest Son. 

2. Grandson. 

3. Great grandson. 

4. IfiJow. 

a. Having no son. 

b. Mother of a disqualified son. 

5. J^aughter. t 

a. Maiden.. 

b. Betrothed 

c. Married. 

6. Daughter’s son. 

7. Brother. 

a. Youngest uterine brother. 

b. Eldest. 

c. Youngest stepbrother. 

d. Eldest. 




BhavadoYA, Cal. Ed', 34S. 
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9 . 

10 . 

11 . 

12 . 

13 . 

14 . 

15 . 

16 . 

17 . 

18 . 
19 . 



Brother’s son. 

a. Son of youngest uterine brother. 

5, jf jf eldest i. .. 

c. „ „ youngest stepbrother. 

tit }} )i eldest fj it 

Father. 

Mother. 

Son’s widow. 
j, daughter. 

„ „ married. . 

Grandson’s widow. 

„ daughter. 

Grandson's daughter married 
Grandfather. 

Grandmother. 

Sapindas ex parte paterna. 

Uncles and others. 


Samanodakas ex parte paterna. 

Sagotras (or kinsmen of the same family name.) 

Maternal grandfather. 

Maternal grandmother. 

Maternal uncle. 

Sister^s son. 

Sapindas ex parte materna, 

Samanodakas „ 

Widow belonging to a different caste. 
An unmarried woman living as wife^ 
Father-indaw, , 

Sondndaw. 

Grandmothers brother. 


Strangers. 
a. Pupil. 
h. Priest. 

c, Spiritual preceptor, 
d. Friend. 

6. Father's friend. 

/. Servants of the same caste living in the 
same village. 
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WHa TO PERFORM S-RAODHA RITES; 


The list given by Bhavadeva is essentially the same 
that given by Rughunandana, The two authorities differ, 
however, with regard to the competency of the maternal 
grandmother and great grandsons widow to perform these 
sacred rites. Raghunaiidana denies this privilege to the 
former and Bhavadeva to the latter.* 


* The following persons are compefent, according to Raghimandana., 
to offer the exequial cake in the Pcngal School 


* J. Eldest son. 

Youngest son. 

(ir rand son. 

Great granflson. 

Widow having no son. 

Widow, mother of a disqualified 
son. 

Maiden daughter. 

Betrothed daughter. 

Married daughter, | 

0 Daughter’s sou. 

Youngest uterine brother 
Eldest uterine brother. 
Yuungc.st stepbrother. 

Eldest stepbrother. 

Son of youngest uterine brother 
•Son of oldest uterine brother. 
•Son of youngest stepbrothei 
Son of eldest stepln’of her. 
Father. 

20. Mother. 

Daug-h ter -ill “ht w . 

Son’s unmarried daughter. 

Son’s daughter, married. 
Grandson’s widow. 

Grandson’s daughter. 
Grandson’s son’s widow (f) 
Grandfather. 

Grandmother. 

/ Paternal unde, and other 
t Sapindas, ejc parte puterna. ^ 
Samanodakas, ex parte paterna . ! 
Sagotrai. (kinsmen bearing the 
. same family name. ) 

Maternal giandfather. 

Maternal uncle. 

Sister’s son. 

Sapindns, ex parte materna. 
Samanodakas, ex parte maierna. 
VV^idow belonging to a different | 
caste. 

An unmarried woman living as 
wife. 

40. Father-in-law. 

Son-in-law. 

Brother of grandmother. 


Pupil. 

'Jh’iest. 

^>pirftual' preceptor. 

Friend. 

Father’s friend. 

48. Serrants of the same caste liv- 
ing in the same village. 
These forty -eight persons are en- 
titled to perform the exequial cere- 
monies of a deceased kinsman. 

The following persons are compe- 
tent, in the Bengal* School, to per- 
form the funeral ceremonies in honor 
of a'deceased kinswoman : — 

1. Eldest son. 

V^ouugest son. 

(fmu(h5on. 

Great grandson. 

M.aiden daughter. 

Betrothed daughter. 

. Married daughter. 

Daughter’s son. 

Son of a rival wife. 

*0. Husband. 

Daughter-in-law. 

Husband’s sap4ndas, ex parte 
paterna, 

Samanodakas of the husband, 
ex parte paterna. 

Sagotras, kinsmen bearing the 
family name of the husbaotl. 
Father. 

Brother. 

Sister’s son. 

Husband’s sister's son. 
Brother’s son. 

20. •Son-in-law. 

Husband’s mat ewdat* uncle. 
Husband’s pupil. 

Father’s samanodakas. kinsmen 
of the fathe^' family ; mo- 
ther’s samanodakas, kinsmen 
of the mother’s family, 

24. Learned Brahmins. 
Twcnfy-lonr only.* 


* Baghuuandann, Badklhi Tatwa, 494. 



INHERITANCE UNDER THE BENARES AND BENGAL SCHOOLS. 

( Sarvadhikari, pp. SSI — S.) 
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INHERITANCE UNDER THE BENARES SCHOOL. 


1. Son. 

2. Grandson. 

3. Great ff rand son. 

o 

4. Widow. 

6. Daughter. 

а. Unman ied. 

б. Married. 

1. Unproviilcd. 

2. Eiiriciiod. 

6. Daughter’s son. 

7. Mother. 

8. Father. 

9. Brother. 

a. Whole brother. 

1. Associated 

2. Unassociatod. 
h. Halfbroth er. 

1. Associaied. 

2. Unassociated. 
An unassociated whole 

brother and an associated 


‘r shnru the es- 

equal! r. 

10. Brother’s. . ui. 

IL Sapiivia-^* ^ .xirti 
pate run. 

a. GmnJmol'^ei\ 
h. • (-Grandfather, 
c. Uij- ’e and oiher .sa> 
piu(.is up t: f'lC 
seve ith degree 

Samanodakas 

a. His f’Wn. 

€. Mother’s. 

11. Stranqfcrs- 

a. Pupil. 

b, Feiiow-studout. 
c Lee: lied priest. 

Any Brahinana 

e. King. 


INHERITANCE UNDER THE BEaVGAL SCHOOL. 


1. Son. 

2. Grandson. 

3. Great grandson. 

4. Widow. 

5. Daughter, 
a. Unmarried. 

h. Having or likely to 
have male issue. 

6. Daughter’s son. 

7. Father. 


5. Mathei\ 

9. Brother. 

a. Whole brother. 

1. Associated. 

2. Unassociatod. 

6. Halfbrother. 

1. Associated. 

2. Unassociated. 
An associated half brother 

inherits with nuassociated 
! whole brother. 

19 
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INHERITANCE UNDER THE BBNGAL SCHOOL. 


10. Brotlier’s son. 

1. Of whole blood. 

2. Of half „ &c. 

1 1 . Brother’s grandson. 

12* Sister’s son. 

13‘ Grandfather& 
great grandfather, 
with their lineal 
descendants in* 
eluding daughter's 
son. 

14. Maternal kindred- 
a. Grandfather. 

Uncle, &c. 

15. Sakulyas (or dis- 
tant kinsmen). 


16. Sairinodakas (or 
remote kindred) 

1 7. Strangers. 

CL Spiritual preceptor. 

h. Pupil. 

c. Pellow-student. 

d. Sagotra or 'persons 
bearing the same 
family name ) in- 
habiting the same 
village. 

€, Persons descended 
from the same pa- 
triarch, and living 
in the same village. 

/. Priests. 

King. 


TABLE OF SUCCESSION IN ACCORDANCE WITH THE RULES 
LAID DOWN BY MR. JUSTICE PWARKA NATH MITTER IN THE 
CASP OF GURy GOBINDO SHAHA 13 W. R. F. B. 49. 
{Krishna Kamal Bhattacharja, p. ix.) ^ 

1. Son. 

2. Grandson. 

8. Great-grandson. 

4. Widow. 

5. Unmarried daughter. 

C. Married daughter, having or likely to have a son. 

7. Daught.er 8 son. 

8. Father. 

9. Mother. 

10. Re-united whole brother. 

11. Un-re^united whole brother and re-united half-brother. 

together. 

12. Uu-re-united half-brother. 
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13. Brother’s son.^ 

14. Brother’s son’« son.f 

15. Father’s daughter s sou, or the son of a sister, whole or 

half. 

16. Sou’s daughter’s son. 

17. Brother’s daughter’s son. 

18. Son’s son's daughter’s son. 

19. Brother’s son’s daughter’s son, whether the brother be 

whole or haFf. 

20. Grandfather. 

21. Grandmother. 

22. Father’s whole brother.:!. 

23. Father’s half-brother. 

24. Father’s whole brother’s son. 

25. Father’s half-brother’s son. 

26. Father’s whole brother’s son’s son. 

27. FatlKjr’s half-brother’s son’s son. 

28. Grandfather’s daughter’s son, whether it be the whole or 

half sister of the father. 

29. Father’s brother’s daughter’s son, whether the whole or 

half. 

30. Father’s brother’s sou’s daughter’s son, whether the 

brother be whole or hal£ 

31. Great-grandfather. 

32. Great-grandmother. 


* The internal arrangement as among the different kinds o£ brother’# 
sons is as follow* : — 

(a) Re-united whole brother’s son. 

(_6) Un*re-uni*ed half-brother’s sen and rc-united whole brother’s son 
together. 

[/t] Un-re-united half-brother’s son. 

t The internal arremgement as among different kinds of brother’s son s 
sons is as follows : — 

[а] Whole brother’s son’s son. • 

[б] Half-brother’s son's son 

X As among father’s brotheis also, the rule determining the preferential 
right on the ground of le-iiubm is to he applied, as in the caseof one’s own 
brethren^ 

19 a 



144 


INHERtTANCE UN1)ER THE BENGAL SCHOOL. 


33. Grandfather’s whole brother. 

* 

34 ?. Grandfather’s half-brother. 

35. Grandfather’s whole brother’s sod. 

36. Grandfather’s half-brother’s son. 

37. Grandfather’s whole brother’s son’s son. 

38. Grandfather’s half-brother’s son’s son. 

89. Grandfather’s sister’s son, whether the sister be whole or 
half. 

40. Grandfather’s brother s daughter’s son, whether the bro- 

thei be whole or half. 

41 . Grand father’s brother’s son’s daughter’s god, whether the 

brother be whole or half. 

42. Mother’s father, or maternal grandfather. 

43. Mother’s brother, whole or half, or maternal uncle. 

44. Maternal uncle’s son. 

45. Maternal uncle’s son’s son. 

46. Mothci ‘s sister’s son, whether the sister be whole or half^ 

47. Mothers brother’s daugdter’s son, whether the brother 

bo whole or half, 

48. Mother’s brother’s son’s daughter’s son, whether the bro- 

ther be whole or half. 

49. Mother’s father’s father. 

50. Mother’s father’vs brother, whole or half. 

51. Moth(‘i’s lather’s brother’s son, whole or half, 

f'2, Mother’.s father’s brother’s son’s son, whole or half, 

53. Mothci's f:ither’s sister’s son,whetherthesister be whole 
or half. 


54. Mother’s father’s brother’s daughter’s sou 

55. Mother’s father’s brother’s sou’s daughter’ son. 

56. Mother,s great-grandfather. 

57. Mother’s grandfather’s brother, whole or half. 

5^. Mother’s grandfather’s brother’s son, whole or half 

59. Mother’s grandfather’s brother’s son’s son, whole or half 

60. Mother's grandfather’s sister’s son, whole or half. 


61. grjruidnlhor’s brother’s daughter’s son. 



H^HERITANCE UNDETl THE BENGAL SOHOOL. 


145 

62. Mother’s grandfather’s brother’s sou’s datightetV son 

Then come Saknlyas, as follows... 

63. Great-grandson’s son. 

64. Great-grandson’s son’s son. 

65. Great-grandson’s great-grandson. 

66. Great-grandfather’s father. 

67. Descendants of No. »66, in the male line as far as the 

sixth degree ; the degrees are to be counted exclud- 
ing himself. Then such of the descendants of No. 

66, in the female line, as offer piuda to him. 

68. Then great-grandfather’s grandfather and his descendants 

of the same kind as those of N. 66, both in the 
male and in the female line. , 

69. Great-graudfafcer’s great-grandfather and his descend- 

ants of the same kind, as those of No. 66, both in 
the male and in the female line. 

Then the Saraanodakas, viz : — . 

70. The seventh ancestor from the deceased, counting his 

father as one. 

71. Then the descendants of No. 70, in the male lino and 

such descendants of the daughter’s son kind, as 
offer pinda to No. 70. 

So on as far as relationship with the deceased can be traced, 

J\r 5.^The Sakulya relationship extends as far as the sixth 
degree of ascent or descent. * 

See Ddyabh^ga, ch. xi., s. vi., para. 21. 

The Samanodaka relationship extends so far as common de- 
scend can be traced. See Vrihanraanu quoted in 
the Mitakshara, ch. ii., s. v., para. 6, 

Lastly come the specified strangers. 
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INHBBITANCJE UNMR THE BENGAL SCHOOL. 

INHERITANCE UNDER THE BENGA SCHOOL. 

(Sreenath Benerjee) 


1. Son. 

2. Grandson. 

3. Great-grandson, 

4. Widow. ) . 

5. Daughter. f ' 

6. Daughter's son.+ 

7. Father.ll 

8. Mother. 

9. Brother. 

10. 's son. 

11. grandson. 

• Confer benefit from the moment 
of their birth. 

Y Females are incompetentto make 
parvana shradh] but can offer funeral 
fire, ten pindas^ first shradh, twelve 
monthly pindas, sapinda'lcaran, and 
cicoddista shradh. 

X Nearer aapindas of a difi’erent 
family can offer funeral tire, ten 
pindas^ first shradh, twelve monthly 
piudas, sapindakaran and ehoddista 
shradh with single oblation in 
shradh. 

II Can offer funeral fire, ten pindas. 
first shradh, twelve monthly pindas. 
sapindakaran, and paevana shradh 
with double oblations to his ancestors 
which the deceased was bound to 
offer. 


12 Fathers daughters son. 

13. Grandfafher. 

14. Grandmother. 

15. Uncle. 

16. s son. 

17. 's grandson. 

1 8. Grand father’s d au gh tor’s 

son. 

19. Great-grandfather. 

20. Great-grandmother. 

21. Fathers uncle, 

22. ’s son. 

23. — ’s grandson 

24. Great-grandtather’sdaugh- 

ter’3 SOD. 

25. Son’s daughter’s son. 

26. G randson’s daughter’ssoa 

27. Brother’s daughter’s son. 

28. Brother’s son’s daughter’s 

son. 

29. Uncle’s daughter’s son. 

30. Uncle’s son’s daughter’s 

son. 

31. Father’s uncle’sdaughter’s 

son. 

32 Father’s uncle’s son’s 
daughter s son.” 


-000 — 
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TABLE OF THE ORDERS OF SUCCESSION TO THE 
DIVERSE DESCRIPTIONS OF STRIDHAN. 

( Shama Churn Sircar’s Vyavastha Darpana, p, 8S3. 


ORDER OF SUCCESSION TO THE PECDLIUM OF AN 
UNMARRIED DAUGHTER, 

1. The Whole Brother 2, The Mother. 3. The Father. 

Failing these, her parent’s relations, as they happen to be, succeed 
according to the order of succession to a cliildlcss woman’s property, q, v. 

To a betrothed girl’s property given by her to her husband,— First, the 
husband succeeds ; in his default, the above'mentioned heirs suciseod 
according to the above order. 


• 0 - 

OKDER OF SUCCKSSION TO THE STRIDHAN OF A MARRIED 

WOMAN having CHILDREN. 


To her property received 
at the time of her mtp- 
tiale : — 

1. The unmarried daugh- 
ter not betrothed. 

2. The betrothed dnugh* 
ter. 

r The daughter who 
q I has a son. 

* 'j The daughter like- 
( ly to have a son. 

I The barren daugh- 
ter. 

The (sonlessj wi- 
dowed one,^ 

5. Son. 

6. Daughter’s son, 

7. Son’s sen. 

8, Son's grandson in 
the male line. 

9. The son of a rival 
wife. 

10. Her son’s son. 

11. Her son’s grandson 
in the male line. 


To that received at any 
time other than that of 
her nuptials : 


1 . 


Son. 

Unmarried daug li- 
ter. 


2. 


j The daughter hav- 
) ing a son. 

The daughter like 
to have a son. 


3. Son’s son. 

4, Daughter’s son. 

6. Son’s grandson in 
the male line, 

6. The son of a rival 

wife. 

7. Her son's son. 

8. Her son’s grandson 

in the male line, 

j 

f The barren daugh- 
ter. 

The (aonless) wi- 
dowed daughter. 


To that given by her 
father — 

1, The unmarried daugh- 

ter. 

2. Son, 

r The daughter hav- 
q ; ing a son. 

The daughter like- 
I:i to have son. 

4. Daughter’s son. 

5. Son’s son. 

6. Son’s grandson in 

the male line. 

7. The son of a rival 

wife. 

8. Her son’s son. 

9. Her son's grandson 

in the male line. 

The barren daugh- 
teA 

10. ^ The aonless wi- 
dowed daugh- 
ter. 



148 


SUCCESSIOXs’ TO STBIDHAN. 




ORDER OF 3UCCESSION TO A CHILDLE S MARRIED 

WOMxVN’S STRIDHlN. 


Given by her parents he- 
fore marriage, her fee 
or gratuity, or bestowed 
afUr marriage : — 


1. The whole brother. 

2. The moUior. 

3. The father. 

4 . The hiiBbaiid. 


Other thtin that given by her parents, before 
marriixge, her fee or gratuity, of bestowed after 


If married according to 
the Brahma, Daiva, 
Arsha, Prajapatya, or 
Gand/tarva form : — 


1. The husband. 

2. The brother. 

3. The mother. 

4. The father. 


// married according to 
the A sura, Bdkskasha, 
or Poishdeha form : — 

1 . The mother, 

2. The father, 

3. The brother, 

4. The husband. 


BUCCESSION OF HEIRS AFTER THOSE AFORSAID TO ANY 
DESCRIPTION OF PROPERTY OF A V;OMAN MARRIED 
ACCORDlNd TO ANY OF THE EIGHT FORMS. 


5. Husband’s younger j 
brother, 

J ' Tlie sons of the 
husband’s young- 
1 or and elder bro- 
V thers, 

7. Her sister’s son. 


8. Her husband’s sis- 
ter’s son. 

U. Her own brotlier’s 
son, 

10. Her son-in-law. 

11. The i8a/)uidas. 


12. The 

13. Sammodal'?:8, 
11. -Sawiaw[ 

15. Samana-'i 



LAW ABOUT STRIDHAN. 


A SUMxMARY OF THE LAW ABOUT STRIDHAN. 

(Tagore LaiO Lectures, 1ST 8, 'p'p. 317 , 3^.) 

The modes in which a Hindu female may acquire pro- 
perty are gift, purchase (under which I Include every mode 
of acquisition for valuable consideration), inheritance, and 
partition. 

A gift may be received either from a relation or from a 
stranger. 

In the former case, the. property’’ giv^en always ranks 
as stridhan according to all the schools. To this rule, 
the case of immoveable property given by the husband 
perhaps forms an exception under the Bengal law. But 
it is doubtful whether it is really an exception 

In the latter case, except in the Benares and the Maha* 
rastra school, where all gifts constitute stridhan, the pro- 
perty given becomes stridhan only wheii received by a 
M^oman at the time of her marriage f 

A legacy is regarded in the light of a gift, and constitutes 
stridhan where a gift from the testator would have ranked 
as stridhan 

Ornaments given by a man to bis wife, or constantly worn 
by her with his permission, though belonging originally to 
him, become her stridhan.^ 


• See Dayabhaga, Ch. IV, Sec. I. 21 ; Vivada Chintamani, p. 261 i Mac- 
naghtea’s Precedeata of Hindu Law, Ch. I, sec. li, C’ase xiv ; 2 Strange, 
19. But see Dayi/bhaga, Ch. IV, Sec. I, 18; Colebrooke’s Digest, Mad, 
edn., Vol. II, p. 626 ; and Venkata Kama Ran r. Venkata Surya Ran 
I. L. R., 1 Mad., 286. 

fThe texts require the gift to be made before the nuptial fire ; but 
it seems that the presence of fire is not absolutely necessary ; and so 
nuptial presents received from strangers by a girl married in the Brah- 
mic form in which no fire is kindled, would . nevertheless, become her 
itridhsin. ^ 

J See Ram Dulal Sircar v. Sreemutty Joymoney Dabey, 1 Morley, 6&, 
Jadoo Nath Sircar r. Bussunt Coomar Roy Chowdhry, 19 W. R., 264. 

§Gun Joshee Malkoondkar v. Sugoono Bai, 1 Morley’s Dig., 595, 
Stridhana pi. 6 ; 2 Strange’s Hindu Law, 54 — 56 / Smriti Chandrika, 
Ch. IX, Sec. II, 27, 28. 
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LAW about S 


Purchase. 


Gift to a widow in lieu of iminteBabC' (which ought, 
properly speakmg, to come under the head of purchase, 
being gift for valuable consideration) has been held to come 
within the de.finition of stridhan* 

Property acquired by purchase would include earnings or 
acquisitions by labor and skill, property bought for money, 
property acquired by exchange, and the like. 

Wealth earned by a Avoman by the mechanical arts 
during coverture does not, except in the Benares and the 
Maharastra .school, become her stridhan. But if earned 
during widowhood, or during maidenhood, it would be her 
sfvidhan under all the schools, as the text of Katyayana, 
which places such wealth under the comrol of the husband, 
Avould be inapplicable to such cases. 

Property purchased by a woman with funds absolutely 
belonging to her, or obtained in exchange for other property 
which is her stvidhan ; is her stridhan according to all the 
schools, it being evident that though such property is not 
expressly mentioned as one of the dififerenb sorts of 'pecu* 
liumi, it is really her original ^tvidkan transformed into 
another shape So also property obtained by a compro- 
mise in consideration of her giving up any rights in relation 
to her stridhan would be her peGuliitm. But prope^rty 
acquired with the accumulations of the income of her hus- 
band’s estate would not costitute her sttidhan^ but Avould 
form part* of the corpus of that estate. J A distinction, 
however, has been drawn between property acquired with 
accumulations of the income, and that acquired out of cuv- 
rent, that is the year’s, income ; and it has been held II that 

— - - — — — ■ i — .. — . ^ . I . 


* Muasaiuut Durga Koonwar v. Mn»samut Tejoo Koonwar, 6 W. R., 
Mis., 53 *, Nellaikumaru Chetti o, Marakathammal, [. L. H., 1 Mad., 166. 

t See Luchmun Chunder Geer Gossaiu v, Kalli Charn Singb, 19 VV’. R., 
292. 

t See Ciundrabulee *Debia v. Mr. Brody, 0 \V. R., 284 ; MostamUt 
Bha^utti Daee t>. Chowdry Bholanath Thakoor, 24 W. R., 168. 

II Sreemutty Pnddoinonee Dossee v, Dwarkaoath Bisiras, 25 W. Kj, 
S96 ; see ako Sreematty Soorjoomoney Dosaee v. Denobaaddo Muliick, 
9 Mod. I. A., 126 j but see Goada Kooer v. Kooer Oodey Singh, 14 B. L. 
R., 166. 
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px^er this latter description of property a widow has^ the same 
absolute right as over the income itself. 

Where property had been inherited by a widow from her 
husband and afterwards confiscated bv Government, such 
property, on being subsequently granted to the widow by a 
^unnud from Government, was held to rank as her $tridhan^* 

As regards property acquired by inheritance, the deoisiops 
and the original authorities agree in laying down the rule 
that in Bengal it constitutes atridhan in no case, and that, 
according to the Bombay school, it becomes atridhan in all 
rases, except that of property inherited by a widow from her 
husband. The law of the other schools on this point, as 
expounded by a considerable body of decisions seems to 
agree with that of Bengal, as regards property inherited, 
from males ; but as regards property inherited froni a female 
the law of those schools is not yet fully settled. 

The share which a woman obtains on partition is her 
stridhan according to the Benares and the Mabarastra 
school, but it does not rank as stridhan according to the 
law of Bengal. The law of Mifhila and that of Dravida are 
not very clea.roo the point, but there is reason for thinking 
that they do not differ from the law of Bensral. 

As a cousequeuce of the doctrine that only some particular 
descriptions of property belonging to a woman constitute 
her siridfiany it has been held that burden of proving that 
any property belonging to a woman is her peciifium lies on 
party making such special allegation.f 

— .1 ■ ■ j „ ,, — — - 

* See Biii Bahadur Singh v, Ranee Janki Koer, 1 C. L. R., 318. 

^ Sreemutty Chundermonee Dossee y, Joykiseen Sircar, 1 W, R., 107, 


Inhcritanoe. 
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Husband’s 
rights over 
wife’s stri- 
dhan. 




(Tagore Law Lectures ^ 1878, jop, 3' 0--331.) 

The right to use a woman’s stridhan \s personal in her 
husband.* * * § •• Accordingly it has been held that though the 
husband might have applied such property to the payment 
of a debt to procure his discharge from arrest in execution 
of a decree, his creditor has no right to seize itf 

So also, though the husband may use the wife’s stridhan 
in order to relieve from distress any member of his family, 
such member has no right to use it lor such purpose. 

The question whether a woman has absolute power of 
alienation over her stridhan was considered by the High 
Court of Madras in Doe dem Kullammal v. Kuppu Pillai,l 
and the Court answered it in the affirmative. And though 
in a subsequent case|| the Court remarked that, considering 
the perpetual dependence of women* it could not, “ without 
th(^ greatest consideration, conclude that a woman can, with- 
out the consent of her husband, during coverture, absolutely 
alienate even her own landed property yet, considering that 
the authorities are clear on the point, and that the text of 
Katyayana cited above§ expressly gives to women the power 
of alienating immoveable property, there seems to be very 
little room foi* any doubt on the subject, as regards the 
saudayika stridhan. 

In a still later case, IF the Madras High Court has held, 
that the proposition that what is acquired by a woman 
during coverture belongs to her husband, has no foundation 
in Hindu law, and that the contrary ot that proposition is 
unquestionably true. 

Korean the husband bind the wife by his dealings with 
her property. Thus, in a recent case*° before the Privy 
Council, it was held that a husband could not affect his 
wife’s rights over her property by any engagements he might 
enter into with reference to it. 

In cases of dispute with the husband’s creditors, the bur- 
den lies upon the wife to prove that any particular property 
is her stridhan and does not belong to her husband.ff 


• Smriti Chandrica, Ch. Ix. Sec. II, 17. 

1 1 Strange, 27, 28 ; 2 Ibid, 23,24. t 1 Mad. 85. , 

II JJantuluri Rayapparaz v. Mallapudi Rayudu, 2 Mad., 360. 

§ See pp. 322, 323. , 

% Raina8..aii Fadelyatchi v, Virasami Padeiyatebi, .3 Mad., 278. 

•• Mobima Chunder Roy v. Durga Monee, 23 W. R , 184. 
ft George Lamb v. Musst. Govind Money. S. D. A. R. (Bcng), 1862 
p, ^25 ; Brojo Mohun Mytee v, Musgt. Radha Koomaree W. R. (1864) 60, 
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A SYNOPSIS, 


OR, 

GENERAL SUMMARY 
OP THK 

HINDU LAW OF ADOPTION. 

{By J, 0, C. Sutherland^ Esqr. Translator oj the Dattaka 
Chandrika and the Dattaka Mimansa.) 

The Hindu Law of Adoption may be classified under the 
following heads. 

1st. The qualification and right to adopt. 

2nd. The qualification and right to be adopted. 

3rd. The form to be observed in adoption, and the effect 
of its omission. 

4th. The effects of adoption. 

5th. Special rules. 

It should be premise d, that in the present age, amongst 
the various subsidiary sons* recognized in codes of law, v, D jvr. 
^ according to the authority of writers, confirmed by practice, 
only those technically denominated, the son given Dattaka 
or Dattrima) and son made, {Kritrima or Krita) are capable Para y. 
ofbeing affiliatedf. The author of the Dattaka Chandrika, 
indeed admits the son given alone. — In effect however, with- 
out any great latitude, a son self given, and a son re- 
jected, might perhaps be includedj under the general 
denomination of the 'son made, ’the Kritrima or Kritaputra 
(vulgarly called *Karta puter*}: and it should not be omitted, 
that in treatises of law, the term Dattaka', or son given is 
sdtaetimes used to denote an adopted son generally. 


•Sec those enumerated in a Note to Para 33, Sect, I., U, M. 
t V. Notes 1. and 11. subjoined. 

{ V. Note III, subjoined. 
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B. M. Sect. 
1. Para 3. 

D. Ch. Sect. 
1. Para 8. 


D. M. Sect. 
1. Prra 6. 


B. M. Sect, 
1. Para 13. 

D Ch. Sect. 
1. Para G. 


B. Ch.Sect. 
VI. 


D. M.Scct. 
1. Para 15. 9. 

B. Ch. Sect. 
1. Prra 7. 


B. Ch. Sect. 
1. Para 24. 

B. M Sect. 
1. Para 15. ot 
seq. 


HEAD FIBST. 

The Qualification anjil Right to Adojyt. 

The primary reason for the affiliation of son, being the 
obligatory necessity of providing for the performance of the 
exequial rites by a.sop,, for his ^oceased father, 

on which the salvation of a Hindu \b supposed to depend, .it 
is necessary that the person proceeding to adopts should be* 
destitute of male issue, capable of performing those rites. 
By the term issue, the son's son, and grandson, 
ed. It may bo inferred, that if such mala issuo, 
existing, were disqualified, by any legal impediment^ (auch 
as loss of caste.) from performing the rites in question, the 
affiliation of a son, might legally Uke place 

A doubt might be entertained,* as to the validity of an 
adoption, by one not being in the order of the 'Qrihi* (the 
house-holder or married man), or by a blind, impotepti or 
other person, disqualified from inheriting. The more cor- 
rect opinion, however, appears to be, that an adoption, by 
any of the persons described, would be valid : though it seems 
reasonable, that the affiliation, of orie ie.xclii led from inheri- 
tance, should confer no right of succes.sion on the adopted, of 
which the adopter is (J<?barred by law. 

The same ronson, which imposes the necessity of adoption 
on a man, not equally applying to a woman, the latter, (at 
least such seems the more accurate and prevailing doctrine,) 
is incapable in her own right of adoption,-}- though, it is 
admitted that by his sanction, ■{: she may affiliate on the part 
of her husband, a son who would necessarily be filially related 
to herself. N4NBA Pan'd'jta denies generally the authority 
of a widow to adopt, assigning a reason, by no means satis- 
factory, that the assent of her husband is impossible : but it 

. >r 

(o) See 4 Moore, I. A. Ca 100. 

• V. Note IV. sul)jome<l, 

V. Note V. subjoined. J v. Note VI. subjuined. 



LAW OF ADOPTIOX. 


is reaaonabie to admit, cotisistent with practice, and the 
opinion of other authors, the validity of an adoption made 
by a widow, under the sanction of her husband written or 
formally expressed during his life time, and perhaps, in some 
places under that of kinsmen (6). 


HEAD SECOND. 


Tke qualijicatiogi and right to he Adopted, 

'The first, and fundamental principle is, that the person 
proposed to be adopted, be one, who, by a legal marriage 
with his mother, might have been the legitimate son of the 
adopter. By the operation of this rule, a sister’s son, and 
offspring of other female, whom the adopter could not have 
espoused, and one of a different class, are excluded fr»m 
adoption. In the present age, marriage with one, unequal 
in class, is prohibited. 

Nanda Pan'd'ita declares, that wo^man may not affiliate 
a brother's son : if his opinion be correct, it might be 
eongdstently argued, that, where a woman is proceeding 
to adopt with the sanction of her husband or kindred, she 
must not Select generally, one with whose father she could 
not 'have legally married. 


D. 

V. 

et seq . 

D. Oh. 

II. Para 8. 


D. M. Scc' 
11. Para 3S 
34. 




It is an obvious inference, that the person selected should 
be exempt from any disqualification, which might prevent 

him fulfilling the purpose of the adoption. — It has been 

# 

intimated by writers on law,* that proximity of kindred 
ought to determine, the choice of an adopte,d son. But, 
though Nanda Pan'd'ita extends this principle with 
elaborate minuteness, it can not be regarded, as a rigid 
tnaxin of law, vitiating the adoption of a remote, where a 
near kinsman, — or of a stranger, where a relative, — may 
exist. The right however, of a whole brother’s son, to be 
adopted in preference to any oiher person, wher^ no legal 


D. M. Sect. 

11. Para II. 

12. et soq. 


D. M. Sect. 
II. Para 28. 
37. 

D. Ch. 

I. Para 


So held iu 2. Mad H. C. Rep, 206, 
• VAsish’tha SAaxAxa. 
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). M. Sect. 
Para 1.3. 
). Ch Sect, 
^ara 29. 


). M. Sect. 
Para 37. 

[). ch. Sect. 
Para 28. 

). M. Sect. 
Para 

D. M. Sect. 
Para 44. 


impediment may obtain, seems to be generally f imitted, and 
may be regarded as a received rule of law. 

An only son+ cannot become an absolutely adopted son 
(Sudlia-Duttaka) but, he may be affiliated, as a Dwyd- 
mushydyna, or son of two fathers. In this case the person 
of the prohibition, — viz. extinction of lineage to the natural 
father, — would not apply. An onjy son of a whole brother 
accordingly, if no other nephew exist for selection, must be 
adopted by his uncle, requiring male issue, and is son of 
two fathers. The same person can not be adopted by more 
than one individual, except in the case of one nephew, by 
several uncles, the whole brothers of his natural father. It 
may however be inferred, that a legal impediment would exist, 
tq the affiliation, by an uncle of a nephew, whom his father 
had given away in adoption, as a ‘ Swd'ha-Duttaka/ who 


retains no filial relation to his natural father. 

To render the adoption valid and complete, it is necessary, 
that the person adopted should assent, or beuQg a minor, be 
given by a competent party.J On the subject of the legal 
ability, to give a son in adoption, some difficulty exists in 
extracting a consistent doctrine.il The more correct opinion 

IX M Sect That, the father may give away his minor 

ir.Para9, et son without the assent of the mother, though it is more laud- 
D. Ch.Sect. able that he should consult her wishes, — 2od, That, the 
jPara 7, 31. niothcr generally is incapable of such gift while the father 
lives. — 3rd. That, she, however, on her husband’s death, may 
give in adoption her minor son, and even during the life of 
that person, in case of urgent distress and necessity. A man, 
who had permanently emigrated, entered a religious order, 
or become an outcast, being civilly dead, would be regarded 
as virtually deceased. ^ 


• Trans, on Inh. Chap. I. Sect. XI. § 36. 
t Note VII. subjoined. 
t V. Note VIII. subjoined. 

I) V. Note rX. 
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Discrepancy of doctrine amongst some writers, and the 
silence of others, have left doubtful, the determination of 
these questions ; — 1st. Whether the adoption of one, who has 
attained any particular age, is barred ; 2nd. Whether the 
performance, in the family of the natural father, of any, and 
what particular initiatory rites, constitutes an insuperable 
objection to, being adopted. 

On the subject of these questions, a passage attributed to 
the hSlika-pitvdna, (the authenticity and meaning of which 
are eontested^ is usually cited*. According to Jagannatha, 
the compiler of the Digest, this constitutes an absolute 
prohibition, against any adoption whatsoever, of one, whose 
age exceeds five years, or on whom, tlie initiatory rite of 
tonsure (a), may have been performed in the family of 
his natural father^f*. And in a case:): in which the adoption 
of one older than fiv^e years, was contended to be illegal, on 
the opinion of its Pandits, — declaring according to the 
Hindu law, as received in Bengal, the adoption of such 
person to be legal, provided, the initiatory rites (sanskdra) 
in the family of the natural father have not been, and in 
that of the adopter be, performed — the Sudder Deivdni 
Adaxelut appears to have determined the following points, 
as applicable to Bengal, where it should be observed, the 

Dattaha form of adoption chiefly, if not solely, prevails.il 

1st. That, adoption is restripted to no particulai; age. — 2nd, 
That, one initiated in tonsure in the name and family of his 
natural father, is incapable of adoption. — 3rd. That, the age 
of the persojji selected for adoption, must be such, as to 
admit of the ceremony" of tonsure being performed in the 
adopter’s name and famil 3 \ 

* V. D. M. Sect. IV. Para 22 ; et D. Ch. S«ct. 11. Fara 25. 

t V. Digest Ch. IV Sect V41I. ^ 

%■. V. Printed reports on select cases.— «-K erot NARAEjN^rsstg Mt. 
B'hobivssree. — C ause No. 22 ot 1806. 

(a) See 1. Mori. Dig. 20, 21. 

V. Note X, subjoined. 

21 
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The limitation of adoption to any paiacular ago, is thus 
over-ruled : but without presuming to question, as applica- 
ble to Bengal, the accuracy of the other two points of law, 
resulting from the decision referred to, there is no impro- 
priety in expressing a doubt, whether they can be received 
as constituting a general rule universally decisive on the 
questions, which they regard. — Ist Such rule would be at 
variance with the doctrines, of the Datiaha Mimdnsd and 
Dattaka Chandrilcd as detailed in a note subjoined.^ — 2nd. 
The authenticity of the passage, attributed to the Kaliha- 
purdna, on which the opinion of Jagannatha, and the 
Pandits of the Sudder Dewani is founded, is justly denied, 
and it is interpreted, as admitting the adoption of one, 
•J^lthough initiated in tonsure, by his natural father, — 3rd. 
The iweived definition of the Kritrima son, and parti- 
cularly the moule of affiliationf current in the Maifhila 
country, obviously refer *t O' vono of years somewhat mature, 
who, if not necessarily, would mosr*r];Y. be initiated in tonsure, 
by his natural father : and the adoption ot^suvih pierson is 
certainly justified by practice, obtaining in some parct/^ 
of India, 

The diflSculty or rather Impossibility, of defining any 
unvarying principles, universally decisive on the questions 
referred to, is obvious. The most general and consistent 
rule, which presents itself, is thisj, — Any person, on whom 
the adoptai^ may legally perform, the Upanayana rite, II 
is capable of being affiliated as a Dattaka son : while one, 
not so qualified, may be lawfully adopted as * a Kritrima 
sou. 


♦ Note XL 

f that propounded by RudvK Dhdm iu Note XVI. 

— ■ t V. Note XII. subjoined, 

y For the rules, performing the rite of f/pana^ana, consult R. Ch. Note 
to Sect. II. Para 31 : and for the designation and order, of the diflSerent 
initiatory rites, see D. M. Note to Sect, VI Para 23. 
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HEAD THIRD. 

« 

The jorm> to be observed in Adoption, and the effecifs of its 

Omission. 

Regarding the mode of adoption, a text of Vasi'sht'ha, 
is most usually citud. This enjoins, that, the party proceed- 
ing to adopt, should previously give notice to the ruling 
power (Rdjd), and after having invited kinsmen, should 
complete the adoption, by the observance of the prescribed 
Solemnities, viz. a burnt sacrifice, and recitation of the pre- 
scribed prayers. The forms, propounded at greater length 
by Sajnaka, Virdd’ha Gautama, Baud’h^iyana, and 
other primitive writers, essentially conform with his of 
V^sisht’ha. The former provide for the attendance of 
Brahmanas, and an officiating priest, to demand the son to 
be given. 

The expression ‘ Raja has been explained by commen- 
tators, to signify the chief of the town or village. They seem 
however agreed,* that, the notice enjoined, and the invitation 
of kinsmen, are no legal essentials to the validity of the 
adoption, being merely intended, to give greater publicity to 
the act, and to obviate litigation, and doubt, regarding th« 
right of succession. 

Tee form propounded by VASisHThiA, and more parti- 

1 

cularly those by the other holy writers, in pursuynce of the 
works of eminent authors, may be correctly regarded, as 
referring exclusively to the son givenf ; the adoption of a 
Kritrima son, being held to be valid, without the observance 
of any particular form or sole mni ties. * 

Should a son be adopted, without the observance of 
prescribed form, his filial relation would not be established, 
but he would be entitled to assets sufficient to defray the 
expence of his marriage. * * 


♦ V. Note XIII* 


t V. Note XIV. : ?. Notes XV. A 

21 a 


V. D. M. 
Sect. V. Para 
31. 


D, M. Sect. 
V. 

D. Ch. Soot. 
II. 


D. Ch. Sect 
II. Para Q. 


D. M. Seel 

V. Para 45. ^ 
46. 

D. Ch. Sec 
II. Para 17. 
D. Ch Soc 

VI. P.ua 3. 
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D, M. Sect. 
Para 22. 

3q. 

D. Ch Sect. 
II. Para 22. 
ct seq. 


D. M. Sect. 

D. Ch.Sect. 

V^. 


I). M, Sect* 
VI. Para 6. 7. 

D.Ch. Sect, 
fl. Para 18. 
10 * 


D. M, Sect. 
/I. Para 10 A 
\7. 


I). Ch.Soct, 
V. Para 2. et 
cq. 


D. M. Sect. 
i^I* Para 50. 
il. 52, 


The Dattaka adopted son, except perha ps in the case of 
a nephew, affiliated by an uncle, must be initiated in certain 
rites, in the name and family of his adoptive father, and the 
Kritrima son, in some instances may, but in all, need not 
necessarily^be so intiated.* The question as to the parti- 
cular rites, required, has already been discussed under the 
preceding head. 


HEAD FO DHTH. 

The Effects of Adoption. 

The legally adopted Dattaka, or son given, in all cases 
is, and the Kritrima, or son made, in some instances may 
be, invested with every filial right, in respect to his adoptive 
fhther, of whose family he becomes a member.-}- 

The Dattaka adopted son ceases, to have any claim to the 
family or estate, and his incapable of performing the funeral 
rites, of his natural father, except, where affiliated as a 
Dwydmushydyana or son •£ two fathers. This rule would 
not apply to the Kiitrima adopted son, who would be 
necessarily the son of two fathers^, unless (if such case could 
occur,) where, wholly uninitiated in the family of his natural 
family. 

The adopted son cannot marry, any kinswoman rejated 
to his father and mother, within the prohibited number of 
degrees, as his consanguiueal relation endures ; nor the son 
of two fathers 'inarrying in the general family of either. 

The adopted son not only inherits of his adoptive father, 
but likewise lineally^ and collaterally II, of the near and distant 
kinsmen of that person. He likewise represents the real 
legitimate son, in relationship to his adoptive mother, whose 
ancestry are his maternal grandsires. The rule however, now 
suggested, would not apj)ly^to the Kritrima son, as usually 
adopted iiirtlle Maii hila country§. 

• V. Note XVII. 

t T. Nete XYHT. J t Note XIX. || r. Note XX. § V. Note XXI. 



LAW OF ADOPTIOX. 


IGl 


HEAD FIFTH. 
Special Rides. 


Firstly. — Regarding the Divydviushydyana. 

The adopted son may retain filial relation to his natural 
father, in which case, he is called a Dwydmushydyana, or 
son of two fathers. This double filial relation proceeds from 
a special agreement, between the adoptive and natural father, 
at the time of adoption, or may exist without such agreement, 
as mostly, if not always, in the case of the Kritrima adopted 
son, who is not alienated by his natural father. In the 
first case, such son is denominated a complete (nitya), in 
the second, an incomplete (anitya), Divydmushydyana. 

The adopted son, who is son of two fathers inherits the 
estate and performs the obsequies of both fathers, but, the 
relation of the issue (except in the case of the Krttrima son, 
as usually affiliated in the Mait' hila country), obtains ex- 
clusively to the family of the adoptive father. 

Secondly. — Regarding the succession of the adopted Son. 


Thirdly, — Regarding the succession of co-existent Legiti- 
mate and Adopted Sons. 

Where, subsequent to an adoption legally made, a legiti- 
mate son is born to the adopter, the adopted son, at a divi.«iou 
of heritage with such son, receives a quarter share* aecording 
to the Dattaka ChandriJca. A distinction however obtains 
in the case of the Dwydmushydyana. — From an obscure part 
of that work, it vjould appear, to be the doctrine of its au- 
thor, that such son, would only take half the share, to which 
the son absolutely adop*ted, would be entitled, in particpating 
with a legitimate son, subsequently born. — On the same prin- 
ciples, this author appears to provide that, where legitimate 
issue is subsepuently born to the natural father, the Divya- 
^ mushydpana only takes in the state of such fatherf^j ^ ha lf 
of the share of a legitimate son. 


D. M. Sect. 
Vll. Para 41. 
ct soq. 

D. CIi. Sect, 
II. Para 3G 
et seq. 


I). M. Sect. 

VI. - 


D. M , DCCI-. 
V, Para 40. 

1). M. Sect. 
X. Para 1. 

1). Ch. Sect. 
V. Para 17. 


* Y. Note XXII. subjoined ^ 
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KRITRIMA FORM OF Al»OPTION. 

(A critical Essay on the Hindu Laiv of Adoption by A 
Hindoostani Hindoo Vakeel, pp. 17 

Of the twelve descriptions of sons, viz., '' the son begotten 
by a man himself in lawful wedlock, tho son of his wife be- 
gotten in the manner before mentioned, a son given to him, 
a son made or adopted, a son of concealed birth, of whose real 
father cannot be known^ and a son rejected by his natural 
parents' are the six kinsmen and heirs.” — (Menu, Chap. IX, 
sloka 159.) 

"The son of a young woman unmarried, the son of a preg- 
" mant bride, a son bought, a son by a twice-married woman, 
" a son self given, and a son by Sudra, are the six kinsmen, 
"but not heirs to collaterals.” — (Menu, Chap. IX, sloka 160.) 


(Menu Sanghita, Chap, IX, sloka 159, p. 568.) 


(Menu Sanghita, Chap. IX, sloka 160, p. 569.) 

The aurhor of the Dattaka Chandrika, on the authority of 
a passage attributed to Aditya Parana, holds that, at the 
present Kali age, among the substituted sons the dattaka 
son is only valid — (vide Sec. I, v. 9, Dattaka Chandrika). 
The author of the Dattaka, Mimansa, on the other hand, on 
the authority of Parasara, holds that kritrima son is also 
valid. 


) term given is inclusive also of the sons made, on 
account of a text of Parasara on the occasion frealinw on 

o 

the law of the Kali age.” — (Dattaka Mimansa, Sec. I, v. 3^^ 
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Now, 1 ask our Hindoo lawyers, whether the author of the 
Dattaka Chandrika was right in allowing Parasara to be over- 
ruled by a passaga of Aditya Purana? Are not Puranaa 
always inferior to Smritis ? Even texts of sages other than 
Menu ought not to have overruled Parasara, for it is stated 
in Parasara Sanghita : The Dharvis enjoined by Menu are 
assigned to the Scityci Yoog / those by Gotama, to the Tvitd, 
those by Sancha and Lichita, to the Dwapara; and those by 
Parasara to the Kali Yoog, 


So it will be seen that, even admitting Menu's superiority 
over all sages, kritrima son ought to have been declared 
valid, as Parasara ordained, for he is not inconsistent with 
Menu ; and besides that, he is the lawgiver of the Kali Yoog; 
and our present legislature, represented by the late Lord 
Dalhousie’s Council, indirectly admitted that fact by passing 
the Hindoo Widow Remarriage Act Of all the inhabitants 
of India, Bengalees, who raised such a clamour for the sup- 
periority of Parasara in the Kali age, would, I think, be 
ashamed of disallowing Parasara, by the authority of Aditya 
Purana, or any other authority than that of Menu. We learn 
from Sutherland and other English writers that kritrima 
form of adoption is only prevalent in MithiU, and has become 
extinct in other countries. 

If the kind of sons we so often meet among the lower castes 
in Bengal, calfed palakputtruy who are in every way treated 
as adopted sons and about whom we find no litigation, 
because they have no patrimony worth fighting for to inherit, 
do not come within the category of Kritrima son, I must 
then join with the English writers to sey* that the kritrima 
form of adoption is only prevalent in Mithila. This system 
of adoption does not certainly now obtain among the zemin* 
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dars of Bengal. I now proceed to consider what are the 
rights of a l^ritrima son in the provinces of Mithila, and how 
a kritrima adoption may be effected. ceremonies are 

necessary to constitute a k^'itrima adoption, the agreement 
of the parties being alone sufficient — Kalyan Singh v. Kripa 
Singh (Sel. Rep., Vol. I, new edition, p. 11). 

The prohibition^ with regard to the adoption of a sister’s 
son does not apply to the case of kritrima form of adoption ; 
and it effects no change either of paternity or of maternity ; 
there is merely an arrangement between the adopt ier and the 
adopted, with the addition of certain legal rights of in'" 
tance and legal duties — vide Choivdhury Parmesha 
V. Ilanooman Datta Ray (Sel. Rep., Vol. Vi, p. 235, n; 

A kritrima son, in some instances, may be invested wi) 
every filial right. The kritrima son, as usually affiliated 
Mithila country, would, indeed, take the estate of his adop- 
tive father. (Sec note 18, Sutherland’s Dattaka Mimansa 
and Dattaka Chandrika,) But a son affiliated in kritrima^ 
foim by a widow, is not regarded as related in any way to 
her husband, and merely succeeds to her exclusive property, 
(^See note 5, and see also notes 15 to 21, Dattaka Mimansa 
and Dattaka Chandrika.) I do not find any reason for hold- 
ing that the kritrima adopted son would succeed to his 
adoptive mother’s property, and not to his father’s, or to 
that of the adoptive father and not to the mother’s, or, in 

other words, that he should only succeed to the property of 
the adopter. 

In the case of The Collector of Tirhooi on behalf or the 
Court of Wards v. Hari Prasad Mahanta (W. R., Vol. VII, 
p. 500), it w^s held, that a Hindoo widow in Mithila has 
power to adopt a son in kritrima form withoot her husband’s 
consent ; but such a son would not succeed to the property, 
left by the husband of his adoptive mother, but would be 
considered h^r son, and entitled to succeed her onlJ^ It was 
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further held) that such a son does not lose his position in his 
own family. I do not see any reason for making this distinc- 
tion unless one w^ould attempt, like the pandits of old, to 
overcome clear passages of Hindu law, too stubborn for 
other manipulation, by the often baseless allegation of custom. 
If kritrima system of adoption is allowed to prevail, let the 
kritrima son take the property as Menu ordains — 

: / 

The son of the body and the son of the wife will divide the 
property between themselves, left by their father. As for 
“ the other ten sons, let them take the property as enumerat- 
*'ed those last named being excluded by any one of the 
** preceding,” According to sloka 159, Chap. IX. kritrima 
son stands fourth in the list; so, in the absence of an adopted 
son, he (the kritrima) ought to be entitled to all the legal 
rights given to an adopted son. He ought to be allowed to 
take not only the property of his adoptive mother’s husband, 
but being within the first six of Menu’s enumerations, like 
an adopted son, he ought to take the property of his adoptive 
father’§ relatives both sogotra and asogotra. ( VideCs^l. 
Law Rep., Vol. IV, p. 538.) 
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guardianship. 


MINORITY AND GUARDIANSHIP. 

• f 

(Mayne pp. 187 — 192.) 

«■ ^ 

§ 18S. Minority under ^indu law terminates at the age 
of sixteen. There was, hpwever, a difference of opinion as 
t^ whether this age was attained at the beginning, or at t,l^e 
end, of the sixteenth ye^r. The Hindu writers seem to tal^e 
the former view (a), aud this was always held to be the law 
in Bengal (b). The latter limit is stated to be the rule in 
Mithila and I^iiares, and wa? foUw^d is Southern India 
and apparently in Bombay (c). Different periods were also 
fixed for special purposes by statutes, which it does not 
come within the scope of this work to discuss. These vari- 
arrces will soon lose all importance in consequence of Act IX. 
of 1875, which lays down as a general rule for all persona 
domiciled in British'India or the Allied States, that where a 
guardian has been appointed by a Court of Justice, or where 
the Court of Wards has assumed jurisdiction, minority 
termii^ates at the completion of the twenty-first year ; in 
all other cases, at the completion of the eighteenth year. (d). 
But the Act ia not to affect any person in respect of marriage, 
dower, divorce., or adoption. 

§ 189. Guardianship, — The Hindu law vests the guar- 
dianship of the minor in the sovereign parens patrice. 
Of course this duty is delegated to the child*s relations. Of 
these the ftther, and next to him the mother, is his natural 
guardian. In default of her, or if she is unfit to exercise the 

O 

trust, his nearest male kinsmen should be appointed, the 

(а) 1 Dig. 293 ; 2 Dig. 116 ; Mitakshara on Loans, cited V, Darp., 770 ; 
Day a Bhaga. iii, 2, § 17. note ; Dattaka Mimansa, iv. § 47. 

(б) 1. W. Mac N. 103 ; 2 W. Mac N. 220, 288, note Callyehurn v, Bhuggo- 
lutty 10 B. L. R. 231 ; S. 0. 19 Suth. 110 ; Moihoor Mohun y, Surendri), I 
Cal. 108. 

(c; W. M-’l’N. ubi sup ; 1 Stra H. L. 72 ; 2 Stra. H. L. 76 77 ; Laskmtn 
V. 4tuptHu,naf 5 S. D. 114 (136) ; Skivji v, Datu, 12 Bom, H, C. 281, 290. 

(d) Khwahish v, SurjUf 3. All. 
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paiemal kiodi'ed hsiviog the preference bvei* the maternal (e). 

f r 

Of couriS^, iii an undivided farrii'fy, governed by Mi^aksRara 
th^ irianiageineiit of the v^Hote pl^o’^’erty, ihda'ding th 6 
shafe, i^cyuld’ hecesski’iFy be ^^ested in n 6 afes 6 ' 
i4 not in the inii)thfe^. it would be otherwise wher^‘ 


the family \Hs divided (f). But this would not intetfei' 6 ' 
with her right to t&e custody of the child itSeif^g/. A 
mtither loses her tight a s'ecbnd marriage {h ), and a‘ father 
loses his fight by giving; bis son in adoption (i), Ahd, of 
course, any guafdian, hoVever appointed, many be rcmbve'd’ 
for pfopbr ca’ui^e (k). Little of nothing is to be found 6 h' the’ 
suBjebt of giVardiiatiship in wofks oh Hindu laSv. The maH:ter 
ii' pViacfplally regulated' by statute (1). 

§ 190 . The right of the guardian to the possession of the tokens" 

infant is an absolute right, of which he cannot be deprived, todyo^ minor, 
even by the desire of the minor himself, except upon suffi- 

i 

cient grounds. In the case of parents, especially, it is obvious 

i ' * ' ' 

that the custody of their child is a matter of greater moment 
to them than the custody of any article of property, Cases 


(e>'Menh, viii. § 27 ; ix. § 140, 190, 191 ; 3 Dig-. 542—544 ; P. MacN,2h; 
1 S^ra. H. L 71 ; 2 Stra. H. L. 72 — 75 : Oumj^im^ v. C/<tc?irfrappa Mad. Dc«. 
of 1859', 100 ; 1 W. MacN. 103 ; Mooddoohri»lindi. v. Mad. Drc!. 

of J’852. 105 ; Muht^hoo v. Gunesh, S. D, of 1851, 329. Urjder Mithila la\y, 
however, it lias been held that the mother is entitled to lie guardian of thh 
person of her minor* son in preference to the father. Jusso^la v. Lalla Kettya, 
5, Cal 43. As to the claim of the stop-motber, see Lnkmoe v. Uinurchuud, 2 
lijr! 144 [1’63] ;'Rana Bunsee v. fioobh Koonwaree, 7 south. .321; S.O 3 Wyml 
219 ;S. C. 2 in. Jur. 193, Baee Slieo y. Ruttonjee, Morris, Rt, 1. 108. 

(f) Alimelamraal v. Arunacliellam, 3 11. C. 69 ;* Bisson an th v. 

Doorgapersad,' 2 W. Dig. 49 ; GonrkhkocH v. Gujjidhur .5 Cal. 219. But she 
can sue on his behalf if the proper guardian refuses to do so^ Mokrund D4b. 
V. Range Bissessuroe, S. D. of 18.53, 159. 

(gr) itooldeep v\ Rajbunsee, B. D. of 1847, 557. 

Baee Shed v! Ruttonjee Mhrrts, Pt, 103. 

(i) Lakshmibai r. Shridar, 3 Bom. 1. 

(ifc) Alimelammal v, Aruuachollam 3 Mad. H. C. 69 ; Oonrmonec v. 
Bamaaoondaree, S. D. of 1860, i. 532 ; Skinner v, Ordc, 14 M. I. A., 309 ; 
S. B., L. B. 125 ; S. C. 17 Suth 77 ; Kanahi v. Biddya, 1 All., 549 ; 
Ahtftsirv. linnne, l .Au » 59B. . . • 

(0 Bee^t. of Wards Acts: Beng. Reg, XXV4 of 1793, Lll pf 18d^, VI of 
18224 Mad. Reg, V of 1804 Act, XX of 1864 ; Bengal Act. lyoS 1^0. Minors 
not under Court of Wards, Acts XL of ISt^S’ ly of 18721 Sducatiott'&Bd 
riage of minors, Act^XlWl of 1854, XX^l of 1855, XIV of 1858. Rath Bunsee 
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however, have frequently occurred in the Indian Courts, 
where the riifht of a parent to recover his child has been 
contested, on the ground that the parent had changed 
his religion, and was therefore no longer a fit guardian for 
his child ; or that the child had changed its religion, and 
was no longer willing to live with its parent. On the former 
point it has been decided, that the fact that a father has 
changed his religion, whether the change be one to Chris- 
tianity or from Christianity, is of itself no reason for depriv- 
ing him of the custody of his children. It would be different, 
of course, if the change were attended with circumstances 
of immorality, which showed that his home was no longer 
fit for the residence of the child (m). But the case of a 
change, of religion .by the mother might be different. The 
religion of the father settles the law which governs himself, 
his family, and his property. From the every necessity of 
the case, a child in India, under ordinary circumstances, 
must be presumed to have his father's religion, and his 
corresponding civil and social status ; and it is, therefore, 
ordinarily, and in the absence of controlling circumstances, 
the duty of a guardian to train his infant ward in such 
religion.” Therefore, where a change of religion on the 
part of the mother would have the effect of changing the 
religion, and therefore the legal status of the infant, the 
Court would remove her from her position as guardian. And 

the asserted wish of the minor, also, to change his religion, 
in conformity with that of the mother, would not necessarily 
alter the case ; unless, perhaps, where the advanced age of 
the minor, and the settled character of his religious convic- 
tions would render it improper, or impossible, t6 attempt to 
restore him to his former position (n). 

V. Soobh Koonwaree, TSuth. 321 ; S; C. 3 Wym. 219 ; S. C. 2 Id; Jut. 193 ; 
Ramchunder v. Broionath, 4 Cal 929. See as to Procedure, Act IX of 1S01 ; 
Guardian and JVard Act, A I II of 1374. 

'’*>ezonji, Perry 0.0.21. 

(») Skiuuer v» Ordc, 14 M» I« A. 309 ; S, C. 10 B, h.^R, 12S ; S. C, 17 
Suth 77. 
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§ 191. The case of a child voluntarily leaving its parents 
has frequently occurred where there has been a conversion 
to Christianity. It seems at one rime to have been the 
practice of the Courts of Calcutta and Madras to allow the 
child to exercie his discretion, if upon a personal examin- 
ation they were satisfied that his wish was to remain away 
from his parents, and that he was capable of exercising an 
intelligent judgment upon the point. The contrary rule 
was for the first time laid down by the Supreme Court of 
Bombay, when they directed a boy of twelve years old to be 
given back to his father, and refused to examine him as to 
his capacity and knowledge of the Christian religion, or as 
to his wish to remain with his Christian instructors (o). 
This course was approved by Mr. Justice Patteaon, to whoJn 
Sir Erskine Perry referred the point (p). That decision was 
followed in the Sqpreme Court of Madras in 1858, in the 
case of Culloor Narrainsawmy (p), when Sir Christopher 
Raulinson and Sir dam Bittfeston decided that a Hindu 
youth of the yge of fourteen, who had gone to the Scottish 
missionaries, should be given up to his father, though he 
had become a convert to Christianity, and was most anxious 
to remain with his new protectors. A similar decision was 
given in Calcutta in 1868, by Sir Mordauut Wells, where a 
boy of fifteen years and two months had voluntarily gone to 
reside with the missionaries (r). It may also be observed, 
that it is a criminal offence under the Indian Penal Code, to 
entice from the keeping of its lawful guardian a male minor 
under the age of fourteen, or a female minor under the age 
of s ixteen (s). ' 

(o) R It, Nesbitt, Perry, 0. C, 103. 

(P) lb. p. 109. . . .U T 

(q) Not Reported. 1 was counsel for the missionaries m the case.— J. 

D. M. 

(r) Re Hemnauth Bose, 1 Hyde, 111. « . ... 

(s) I. P.jO. 88 . 161, 363. The consent, or wish, of the ininoP?s^quite i 
material, • See cases cited sub loco. Mayne’s Commentaries on leni 
Penal Code. 
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MINORITY AND OUARDUNStti^. 

11)2. The mot'W is the aajb^iritl gitardian of an 

* 

mate child. Bu^ where 6he hAa stUowed the child to be 

separated from her and brooght up by the fothetr or by 

« 

potsofts appointed by him, the Cou^t will not illbw het to 
enforce her rights. Espe<ially if the reeuSt would be dis- 
advantageous to the child, by depriviihg it of the advantages 
of a higher mode of lile and eduication (2); < 

1 193. Contracts made by bi minor himsdlf, are, ati the 
utmost voidable/ ttot void. If made* for a;ny necessary pur- 
pose they are absolutely binding upon him, i and they .ca&^ 
always be: ratified by him^ after he atitains full age, either 
expressly, or impliedly’ by acquiescence,^ hnd tahing the: 
benefit of them (u). He Will also be bound by the act of his* 
guardian, when and for his interesti amd when if 

is such as the ihfant might^reasonably amd p^Adentty Bav6" 
dene for himself, if he h4d been of full ag^* Cv), . Bub liofir 
where the att appears not tO' have been for hie^ benefit (wb 
unless he has ratified it oU reaching bid in«g6rity (ai)i And 


R. V. Fletcher,. Perry, O. C. 109; Mittibhayi v. Kottckarati, Mad 
Dec. of 1860, 154 ; Lai Das v. Nekunjd, 4 Cal. S74i 

(u) Rennie v. Gunganarin, 8 Sutb, 10; Roiddonath v, Ramkishore, 13 
Suth. 166 ; Doorga Churn i>. Ram Narain ib. 172. 

{vj Oauminany v. Perntnma, Mad. Dee. of 1855, ^ j-Temmakal Si\b^ 
bammal, 2 Mad. E. C. 47 ; Kumurooddeen v. Shaikh* Bhadoo, ll fcjutli, 134 ; 
Makbul V. Srimati Matemadi 3^B. L. R* (A» Ci J.) 54'; S; G. IPSuth, 395 j 
Gooroopcrsad v Muddun. S. D. of 1856, 980 ; Soonder Narain v. Bennud 
llam, 4 Cal. 76. Koshau Singh v. Hat Kishau;3 All. 535; Slkher Cnund vt 
Dulputty, 5 Cal. 363, See as to guardian’s power. of leasing,. Nobokiiisen, 
V. Kaleepersad, S. D. of 18o9. 607 ; Gopeeriath v. Ra’mjeWiin, ib’9i3 ; Bebce 
Sowlntoonisa v. Robt. Savi ib. 1576. See as to contracts reqvuri^g statatoty 
sanction, Dcbi Dutt v. Subodra, 2 Cal. 288. Manji Ram v. Tara Singh. 3 
All. 852. Doorga Persad v. Kesbo Persad, 9 L A. 27. 

(wj Sambasivion v. Kristnien, Mad, Dec, of 1858. 252 ; Naweb Syud 
Ashrufooddoen v, Mt. Shatna Soonderee, v. D. of li353. SSl ; Ndbokii^eii’V; 
Kaleepersad, S. D. of 1859, 607 ; Lalla Bunseedhur v. Kdbnwnr. pjmdeiferte, 
10 M. I. A. 454. A guardian may pay debts barred by statute if fairly due, 
Chowdhry Chuttersal V. Government, 3 Suth. 57. . . 

(z) Chetty Calum Rajah Rungasawmy * 8 AT I. A 31ft)5 Q;4 |^th, 

fP, O.J 71. Gblttub Kooawurree Vi Kehau Ohunder, 8, ; S.. 0. 

2 SutL (P. C.) 47. Kumurooddeen v. Shaika Bhadoo II Suth. 134 ; nhoi 
banny v. Teerpurachurn, ? M. Dig. 100 ; MottgOouey v. GooroQpiBrattd,ib 188. 
A ratific^^Ort will' be of no effect, if the property has already possjsd ft way 
person who ratifies the transaction. Lallah Riwuth ?. Chinee, S. 
D. of 1858. 312. 
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the set U done lyj a person whg is not hia guardian, 
but who ie the manager of the estate in which he has an 
interest, hp will equally be bound, if under the circumstanoes 
the step take® was necessary, pfic^er, or prudent (y). 

Where, however* the 4M5t is done by a person in possession 
of property, who does not profess to be acting on behalf of 
the minor, but who claims to be independant owner, aud to 
l?a acting on Uis own behalf, it will wot bind the infant who 
is rea)ly entitled (z). 

Of eporse the objection to .an act on the ground of mi^ Equitic® on 
norifcy eaust be taken by the minor himself. Those who setting aside 

dei^l wi<>b bin) are always bound, though he may not be (a,) 

Where a minor on coming of, ago «ue 3 toset a sale aside, 
he is bound to refund the purchase money, when his estate 
has benefited by it, or to hold the property charged with 
the amount of debt from which it has been freed by the 
Sale (6). 

§ 194. A minor, who is properly represented in a suit, will 
be bound by its result, whether that result is arrived at by Decrees, 
hostile decree, or by compromise (c). But the Court will 
not make a decree by consent without ascertaining whether 
it is for the benefit of the infant (d). And the mere fact - 
that a proceeding was partly conducted through the inter- 


{y) Hunoomanpersad v Mt. Baboobec $ M. I. A. 393. 

{z) Bahur Ali v, Sookeea, 13 Suth. 63. • 

(а) Canaka v. Cottavappah, Mad. Dec. of 1855, 184. 

(б) Bukshun v. Doolhtn 12 Suth. 337 ; S, C 3 B L. R- (A. C. J.) 423 ; 
Paran Chandra y. Karunamayi, 7. B. I/. R. 90 ; 8, C. 16 Suth. 268 ; Bai 
Keaar v. Bai Ganga, 8 Bom. H. C. (A. C. J.) 81 ; Mirza Paua v, Saiad Sadik 
7 N. W, P. 201 ; Kavarji v. Moti Haridas, 3 Bom. 234 ; and see Gadgeppa v. 
Apajr, 3. Bom, 237. 

(c) Venkateswaraawami v. KrishnaBomayajulu, Mad. Dec. of 1860, 243 ; 
Tarinee Chum v. Wataon, 12.Suth ,*414 ; S, 0, 3 B. L. R. (A, C. J.) 437 ; 
Modhoo Soodun v. Prithee BoUub, 16 Suth. 231 ; Jungeo Lall v. Shorn LalL 
20 Suth. 120 ; Lekraj v. Mahtab, 14 M . 1. A. 393 ; S. C. 10 B. L. L. R. 35 ; 
S. C. 17 Suth IIT ; Mrinamoyi v. Jogo Dishuri 6. Cal. 460. and the guar- 
dian may equally compromise claims before suit, Gopeenath v.*lN^ieewuo 
S. Da of 1859. 913a 

Ram Ohom v. Mungul, 16 Suth. 232, Civil Procedure Code, Act XIV 
of 1882. 492 ; Bajagopal v, Muttnpalem, 3 Mad. 103. 
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vention of a Civil Court — as for instance, a docree on a fore- 
closure — does not give it any additional validity against a 
minor, unless he is properly made a party to the proceeding 
at a stage when he can question it on its merits (e). Of 
course a compromise or a decree can always be set adide if 
obtained by fraud. (/), 

A guardian is liable^ to be sued by his ward for* damages 
arising from his fraudulent or illegal acts (ff,) For debts 
due by the ward, the guardian of course is only liable to the 
extent of the funds which have reached his hands (A). 

(e) Buzrung v. Mt. Mautora, 22 Suth. 119. 

(f) Lekraj v. Mathab 14 M. L A, 893 ; S. C. 10 B. L. 36 ; 8. C. 17 Suth. 
117 ; Bibee Solomon v. Abdul Azeez, 6 Cal. 687. 

0/) Isaur Ohunder v. Ragab. S. D. of 1860, 1. 349. 

Sheikh Azeemoodeen v. Moonshee Anther, 3 Snth. 137. 
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WIDOW’S RIGHTS AND POWERS. 

( Synopeis of the Tagore Law Leeturee by 
T. N. MitteVy Esqr.y ii. A.y D. L.) 

Almost all the authorities current in the different schools 
are agreed in recognising the title of five female relatives to 
succeed to the property of a Hindu dying without male issue 
aud intestate. These ar^ 

1. The widow^ 

2. The daughter. 

3. The mother. 

4. The grand-mother. 

5. The great graud-iuother. 

By none of the schools is the sister recognised as an heir, 
iCept the Maharashtra school.* . 

Of the five female relatives mentioned above, the widow 
ucceeds first. 

According to the rule f of the Mitaeshara followed by the 
other schools, except Bengal, the widow takes the whole estate 
of a man who being separated from hia co- heirs, and not sub- 
sequently re-united with them, dies leaving no male issue ; in 
the case of undivided property, the widow does not succeed, 
Jshe is only entitled to maintenance. According to the Ben- 
gal school, the widow succeeds to the estate of her husband 
whether he was united or separated*! 

The widow, however, who succeeds to the estate of her hus- 
band is, according to all authorities, the chaste wjdow ; or, in 
other words, the widow who, during'her husband’s life-time, 
was ooffe guilty of unchastity.H A wife who commits adultery 

f f ' - i n ..!., .. . ^ ■ ■ ■ ■ ■ - - - „-r- ' 

• Dhaskar Trimback Acharya v. Mahadev Ramji and others, —6 Bom. TT. 

1 ; Venay^ok Amsnd gliaw v. Luxum^ Bai and othera, — 9 Moore ’3 I. 

A., 516. 

See Vyavahara, Mayukha, Chap. IV, Sec. VIH., para, 19. 
t See Mitaeshara, Chap, II., Sec. 1., paras., 30 «fe 39 ; Vyavahara Mayukha, 
Chap. IV., Sec. VIII., para. 7. — £d. 

X Runjeet Singh v, Obhoy Narain Singh, 2 Sel.^ep., p. 315. 

(Spp also Vyavahara Mayukha, Chap. IV., Bee. Vlll.. para 6—^.) 

§ Bee Dayabhaga, Ohap. KI,, Sec. I., para. 3 ; Daya-erama bailfraha, 
Chap. I., See. II ^ paTa. 

ii Kerry KolHanee v. MoniTam KoUta. 19 W. R., 367 et Hq. 
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during the life-time of her husband loses* * * § her right to inherit 
her. husband’s estate, unless the act is condoned by her hus- 
band or expiated by penance. 

If a man dies leaving more widows than one, all his widows 
succeed to his estate together; the estate to which they 
succeed is one estate in law, with the right of survivorship 
. attached to it, so that on the death of one widow, her interest 
survives to the surviving widows, and does not descend to the 
other heirs of her husband. So long, therefere, as a single 
widow is alive, no portion of the husband’s estate can descend 
to the other heirs of her husband.^ 

If two widows effect, among themselves, a partition of their 
husband s estate, by such partition the right of survivorship 
is not destroyed. The right of survivorship is so strong that 
the survivor takes the whole property to the exclusion of the 
daughters of the deceased widow.j 

The widow succeeds to such property of her husband, as he 
was possessed at the time of his death, or was entitled to at 
that time. The widow does not, for the purposes of inheri- 
tance, represent the husband ; ( i, e,,) the widow will not be 
entitled to any property to which her husband, if living, 
would have been entitled by right of iDheritance.§ 

If the husband, however, had been entitled to property of 
which he did not or could not take possession during his 
life-time, then, on his death, his widow, as his heiress, would 
be entitled to sue, if the law of limitation did not bar her, to 
recover possession of the said property, the cause of action in 
such a case descending to the widow, The widow would also 
be entitled to succeed to possession of the property in which 

* Matuttginee Debea v. Joy Kali Debea, 14 W. E., 23, A. 0. J, 

f liitugbuty Kaur r. Kadhakissen Mookerjea, Montriou’s Cases, 814: 

til Moore’s 1. A., 487, Bhog^wandeen Debey t. Myna Baee. 

§ Hurosnnderee Debce t. Bajessuree Debee, 2 W. K., 821. 
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her husband had a vested interest under a will or deed, tha 
actual enjoyment of the same by her husband having been 
postponed by an intervening life* estate.* 

There is a class of persons whom the Hindu law has de- 
clared incapable of inheriting. The}’' are as follows ; — “Im- 
potent persons, outcasts, persons born blind and deaf, madmen, 
idiots, dumb person, and those who have lost a sense or a 
limb.”-f- Lepers and religious mendicants are also includedj: 
in this category. These persons are excluded from the 
inheritance. Their widows, therefore, take nothing, since 
they themselves took nothing; although their sons, who are 
free from those defects, wauld inherit property which they, 
but for those defects, would have themselves inherited. The 
widows of such persons however are entitled to maintenarfee 
to the end of their lives § and Yajnawalkya adds, on condi- 
tion of their conducting themselves aright.|| Bub if they are 
unchaste, they should be expelled. 

The Hindu law, however, only declares that those persons 
(impotent, &c.) are incapable of hyheriting property ; there is 
no authority which declares that they are incapable of hold- 
irig property (like persons attainted in English Irw). There- 
fore, a person falling within this category is perfectly compe- 
tent to acquire property by purchase or gift or the like ; and 
their widows would succeed to any such property which they 
might have held during their life-time. ^ 

All the schools agree, as a rule, in regarding the widow's 
estate as a representative estate, as typical of the estates 
which the o^her female heirs have in the property of their 

male relatives. 

--- --- - - _ , .r -- ■■ ' ■■■ ■ '■■ii — i"i ■ ' 

^ Hurosunderee Debce v. Rajessuree Debee, 2 W. R., 321 ,* Hawaii Panad 
T. Musnamut Radha Bcbee, 4 Moore el. A., 137. 

t Menu, Chap. IX., V, 201. • ^ 

J Devala. 

§ Dajabbagfa, Chap. V., para. 19. • 

{| Mitaeshara, Chap. II., Sec. I., para. 21. 

a 
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OBLIGATIONS OF WIDOWS. 

How far tho Hindu widow is obliged in these days fco ob- 
serve the strict mode of life enjoined upon her, Was the 
subject of discujssion before the Bengal High Court.§ The 
suit was one for inaintenance brought Jby the step-mother 
against her step-son ; and the defendant pleaded, in diminu- 
tion of the plaintiffs claim, that by the ShasUrs she is 
bound to lead a very strict and austere life, and, consequently 
the amount claimed was excessive. On this the Court ob- 
served as follows : — '"As to the life of semi-starvation and 
wretchedness, in which it is argued that, according to the 
Shasters, a Hindu widow ought to live, that is a matter of 
religious or ceremonial observance rather than of law. A 
Hindu widow is in these days at all events entitled to decent 
food and clothing if the head of the family is in a position to 
supply them.*' 

OBLIGATION OF WIDOW AS AN HEIRESS. 

The leading case of K^rry Kolitance^ v, Moniratn Kolita, 
established the following points : — 

1 . The widow is not a trustee in the sense which is ordi- 
narily attributed to that word. 

2. That as other female heirs, such as the daughter, &c,, 
do not forfeit their estate if they fail to perform duties for 
which the estate was conferred upon them, there is no reason 
for declaring, in the case of the widow, that she forfeits her 
estate for such incapacity. A daughter, who had succeeded 
as a spinster, would continue to hold the estate even after, 
the death of her childless husband, when she becomes wholly 
inefficacious to confer benefits for which she was selected. 

3. The widow's estate is not conditional upon her using 
it for the pjirpose of benefiting her husband. 

• Hurry Mohim Roy v. S. M.Ksysntsra, W, R., 474. 

+ 19W, B,.367. 
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4. The proposition that, if a trustee is not in a position 
to fulfil his duties, the trust property must be taken away 
from him, is not correct either in Hindu or in English Law. 

5. The text of Katyana, let the childless widow pre- 
serving unsullied the bed of her lord, &c.,” is not to be 
interpreted as making the enjoyment conditional upon her 
keeping unsullied the bed of her lord. 

6 The proposition that an estate once vested cannot 
afterwards be divested, is unsupported by authorities in Hin- 
du Law. 

7. There is no analogy between the widow’s estate and 
the widow’s maintenance. 

8. That the estate once inherited by the widow is not 
forfeited simply by unchastity. 

The result, on an examination of the authoritios* regard- 
ing the widow’s obligation to reside with the inombers of her 
husband’s family, may be summed up as follows 

1. The widow is not obliged to reside with her hnsband’s 

family. 

2. That she has a perfect freedom of choice in the mat* 
ter of her residence, provided the residence be not impro- 
per or be not for unchaste purposes. 

8. By the voluntary change of residence, or by refusal 
without any cause to reside with her husband’s family, she 
does not forfeit her right to the property of her husband. 

4. Nor does she forfeit her right to maintenance from 
the heirs of her husband, to whom her husband’s property has 
passed on his death. 


• Kasinatb Bvsack v. Harosunderce Dossee, Mon triors Casses^ 

Law, p. 4S5 ? bm% Dcbia v. Kishen Moni Debit, 6 P- 

rrlthee Singh Ranee Baj Rower. 20 W. R., 21 ; Jadu Mom Dm v. J^ietra 
Mnhtin Sil* Bbama Chum Sircar’s Vyavstha Darpana. p. 384 ; Sumomoyee 
Dossee v* Gopal Ltl Dass, 1 Marshall, 4B7. 
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NATURE AND EXTENT OF WIDOW’S ESTATE. 

The followiDg propositions* may be considered as estab* 
lished 

1. The widow must enjoy the estate during her life. 

2. The enjoyment must be by a moderate use of it. 

3. The use should not be by wearing delicate apparel 
and similar luxuries. 

4. She is not entitled to make" a gift, mortgage, or sale 
of it. 

5. .But 1 gift or other alienation is permitted for the 
completion of her husband’s funeral rites. 

6. It the widow is unable to subsist otherwise, she is 
authorised to mortgage, sell, or otherwise alienate it 

Y The widow is permitted to make presents to the 
aapindaa and other relatives of her husband at his funeral 
rites. 

8. With the consent of her husband’s relatives, she may 
bestow gifts on the kindred of her own father and mother. 

9. The widow is enjoined to give to an unmarried 
daughter a fourth part out of her husband’s estate to defray 
the marriage expenses of the girl. 

10. Oil the death of the widow the property goes to tha 
heirs of her husband, and not to the heirs of her stridhan, 

11. The property inherited by the widow does not be* 
come her sfridhan. 

The substance of the reported cases on the subject of the 
widow’s estate may.be stated to be as follow : — 

1. That the widow completely represents the estate.*f 

2. That generally whatever bars the widow would also 
bar the reversioners.* 


* l^ee Dayabhaga, Chap. XI. Sec. T., paras. 56 to 66. 
t Qolnok money 6ebce v. Digumbur Dey, 2 Bonlnois’ Hep., 193 ; EAtama 
Katchiar t. The Baja of Sivagnnga, 9 Moore’s f. A., 539 { Nobin Cbunder 
Chuckerbutty v. l 0 f»ur Chnoder Chuckerbuttyf 9 W, B,, 
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8. That by her alienations she conveys an absolute 
interest under certain circumstances. 

4. That the circumstances under which she conveys an 
absolute interest, it is very difficult generally to define.f 
5v She is not a mere life-tenant.l 
6. The extent of her interest over moveable and immove- 
able property is, in Bengal, the 8ame.§ 

A reversionary heir, who is bound by a decision against 
the widbw respecting the sulyect matter of inheritance, is 
also barred by limitation, if without fraud or collusion the 
widow is barred by limitation. 

The reversioner has the right of bringing a suit against 
the widow and the adverse holder for the purpose of having 
the estate reduced into proper possession. In such a case, 
the possession of the property so recovered shall not be given 
to the reversioner, but a manager should be appointed by 
the Court to take charge of the property and to account, to 
the Court, of all the rents and profits, and the Court shall 
hold the same for the benefit of the heirs who may happen 
to succeed ou the death of the vvidow.ll 
It is not strictly correct to say that the widow is a trustee 
and her estate a trust estate.^ By the Hindu law, the 
widow bolds the estate for her own benefit. She is entitled 


to enjoy the usufruct of the property during her life, and 
the alienations of the property by her, in some cases stand 
good and pass an absolute interest to the alienee. 

A Hindu widow has no power to alienate the profits of 
the estate which she had inherited from* her husband, and 


Jodoomone^ Deb«e v. Saroda Prosunno Mukerjea, 1 Boulnois, 129, 

^ Kasiiiath Bysack aod anolher v, Hurrosandry Dossy, Montrioix’s Cases, 

p. 495. 

§ Nobin Chunder Chuckerbntly v. Issur Ch under Chuckerbutty, 9 W, R., 
508 ; Amrito Lall Bose v. Rojoni Kant Mittor, 23 W. R., 214, and Mnsgamnt 
Bhogbati Day v. Chowdry Bhola Nath Takoor sfbd others, 24 W. R., 168. 

II Badbamobun Dhur v. Ramdoss Dey, SB L, K., 363 ; Nobin C|))iinder 
Chuckerbutty y. Issur Chunder Chuckerbutty, 9 W. H., 505. 

• 19 W. R. 409 ; 20 W. R. 187. 
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Cn,ny property which she may purchase fiom Such profits 
would become an increment to the estate which she had 
inherited, and would follow that estate in its devolution.* 

The rcMilt of the decisions regarding the widow's power 
over the estate inherited by her from her husband may be* 
thus summed up ; — 

1. The widow has full power to spend the cuiTent in- 
come in any manner she thinks proper. + 

2. If property is purchased fnmi those profits, it i« doubts 
ful whether she has the absolute power to alienate it.J 

3. If she leaves property so purchased undisposed of at 
her death, it will form part of her husband’s estate and fol- 
low the same in its devolution.^ 

t « 

How far a widow can claim partition by metes and 
bounds from the co-parceners of her husband may sometimes 
be a question. The point seems to have been expressly 
raised in a recent casell, in which the Court ruled that it 
was discretionary with the Court to order a partition at suit 
of the widow. If the widow was childless and her share 
small, probably the Court will not order a partition, as the 
defendants themselves in such cases are usually the rever- 
sioners of the widow. But where the widow’s sharo is 
largo, and she has children, in such cases partition will be 
ordered. 

In an undivided family according to the Mitaeshara, the 
self-acquired property of one co-sharer will, on his death, 

* 24 W. R, 168, Mussamut Bhugbuty Daee v. Cbowdry Bholailath — 
(Privy Council ca8«.) 

t Cnuudrabulee Debia v. Brody, 9 W, R , 584 ; Grose v. Omirtomoyee 
Bossee, 12 W. R., p. 13, A. O. J., In the goods of Hurrender Narain Ohose. 
.Kashee Nath Ghose, v. Bissonath Biswas, vide EnaHskman^ dated the ^nd 
July 1853 ; Sreemutty Puddomony Dossee, v, JDwarkanerth Biswas, 95 W. 
B., 336, 

i Against the widow’s power Httssuamut Bhugbutty Baee v. Cbewdry 
Bholanajth, 24 W, R., p. 168. 

For the widow ts power : — Gonda Koer v. Kooer Ooodey Singh, 94 B. 

R,, 169. 

§ MuBsamut Bhugbutty Daee v. Cbowdry Bholanatlx, ^4 W. ft , p, 166. 

[| I, L, R, 2 Calc. 262, Soudaminy Dassy v. Jogesh Datt. 
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devolve on his widow, if he has no male issue ; hut the Joint 
family property ^^ill go to his male coparceners. The intercut 
of a widow so succeeding to her husband’s estate is s* ir\ 
to that of a tenant-in-tail by the English law as repr< . - nung 
the inheritance. An important principle is here established, 
viz the distinction between the self-acquired property and 
the joint family property, in an undivided family governed by 
the Mitaeshara, the former will descend to the widow, but 
the latter will go to the undivided coparceners.* 

According to the Bengal and the Benares schools, there is 
no difference between the moveable and the immoveable pro- 
perty inherited by the widow ; and her powers of alienation 
as regards both are restricted within very narrow limits,*}* 


ALIENATIONS RV THE WIDOW. 

The general rule of Hindu law is, that as regards the 
property inherited by the widow from her husband she is 
incompetent to alienate it except for Legal nccessiiy.l 

According to Jimutavahaiia any expenditure incuned 
which is useful to the late owner would come within the 
category of legal necessity, and would justify the widow a 
alienation."b The spiritual welfare of the late owner is here 
meant, dr acts beneficial to the soul of the deceased in the 
next world. Acte of religion highly meiitorious on the part 
of the widow may have no eficet on the spiritual welfare of 
her late husband. Therefore, it has been held, tbut such 
acts, of which the religious efficncy benefits the widow and 

■■ 9 ; 

• 9 Moore’s I. A,, 539, Katamci Natehicr v. The Haja r)f Siva^uiiga. 

t Kasinath Bysaek v. Hurrosoondeiy Dasswe, Mont riou's (^a'^es, 405 ; 
Bhag-wandeen Dobey v, Mnyna Baee, 11 Moo e’s 1. A. 487. There is an 
earlier case, (Mussamut Thacoor Daee v. liai Buiiirk ham, 11 Moore’s, 139) 
wherein the Privy Council exort^^e i a sumewba^ diffcrenl opinion as to 
widow’s power over mo’i cable property, but that case .-eems to have been 
over-ruled (though not expressly) by Ui<^ later ojpe. -Arf. 

J Dayabhaga, Chap. XI., sec. i., paia 61. * 

§ Daya-cra^a-Sangraha, Chap. 1., sci’., IL, paras 3 and 6 ; Daya-chnera^ 
Chap, XI., sec. I., paras. 56 and 62 ; Vyavahara Mayukha, Chap. IV., seo, 
VIII., para. 
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the husband, will not jiistiff an alienation of the property 

f ^ho wi(iow,* Henco it was held, that a widow 

ei. iuw an idol which her husband's pro|>ert5^ to the 

a< r.iii nt ot the reversioners. 

Tiie lirsi case of legal necessity justifying alienation by 

the widow is her own maintenance. If, however, the rever- 
sioners for the time being provide the widow with her 
maintenance, there is no necessity for the widow to sell 
eiiher the whole or a portion of the estate inherited by her. 
A sale by the widow under such circuiivstances will there- 
fore be invalid, the necessity justifying a sale being wanting.+ 
If the income of the husband's estate is insufficient to 
mg.intain those person whom the widow is bound to main- 
tain, then the wddow will be justified in alienating a portion 
of such estate to defray the expenses of such maintenance, 
and the sale taking place under those circumstances will 
stand good and cannot be impeached by the reversioners. 

The marriage of unmarried daughters is one of the objects 
for which the Hindu law allows the widow to alienate a por 
tion of her deceased husband's estate ; consequently a debt 
contracted for this purpose should be a charge on the estate 
of the deceased, and not on the widow personally.^ 

But the most important case in which the \^idow is 
allowed to alienate the property is for the pui*pose of con- 
ferring spiijitual benefits of her late husband. For perform- 
ing her h\ushaTu]'s sraMha, the widow, therefore, is entitled 
to ai’.enate either a portion or the whole of the inheritance, 

lii.d alienation is allowed whether it be fo^ performing 
ttie ekodistu sracldha (that is first sraddha performed on 
the cleveTith day after death among Brahmins, and on the 
thirty-h lay after death among Sudrns,) or the other 

' ICart^'5 Chundcr ChuoUci butty v. Mofciiii Roy. 1 W. K*. 48 ; 

H o nn Adliikareo v. Alncknioucy Do.ssee, 1 W. 1!,, 252 ; Hunjeetram 
r.i V. y . houiod Willie, 2*1 \V. K., 49. 

2 MucuagUteii, 211, 

Preaguarain v, Ajodhya Prosad, 7 Sol. Rep , 602. 
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dha^^ of the deceased that are performed six monthly or 
aunnallv or at stated davs ir» ihe year. Tiioso ceremonies 
performed, directly benefit the deceased, aud the widow is, 
therefore, bound to perform them. 

For performing the other obligations of religion, it wo?ild 
appear that the widow is allowed to alieiiate a small portion 
of the inheritance.* 

A pilgrimage to Gya, for the purpose of performing the 
husband’s sraddha there, is considered a legal necessity 
justifying the alienation by the widow.-f* Pjlgiimage to 
Benares, however, is not legal necessity. J 

The payment of the husband’s debts is another instance 
of necessity justifying the vvidow’s alienation of her husband’s 
property.^ The widow, however, is not justified in alienating 
the property for the payment of her persona' debts, unless 
those debts were the consequence of prior debts, owing by 
her husband. As for instance, where the widow executes a 
bond for the payment of her husband’s debts, or in renewal 
of a bond due from him. In such cases the liability of the 
widow is not personal; the estate of the husband is liable, 
and property sold for such debts by the widow will be valid 
as against the reversioner. Tae widow will convoy a good 
title to the alienee. 

The widow, however, it has been ludd, is not justified in 
selling her husband’s property to pny a debt, due from her 
husband, which has been barred by the Statute of Limita- 
tions. The payment of such a debt is not a legal necessity, 
and a sale on account of it is not jtistifiablo.il 

Debts incurred by the widow for preserving the estate, 
and the payment of such debts, would warrant an alionJitinn 

* 4 Sol. Hop.. 420 : 1 Sol Rep., 82 ; I 8el. Rep.. 215 ; 4 Sol. Hep , 147- 
t Mahomed Ashruf v. Brijessuree Doswee, 19 VV. K., 426. 
f Haromohuti Adhikari v. Aluckmoney I>ess(^ 1 W. U.. 252. 

§ See Haris chunder Roy v. Nandalil Dutt. S. D. A. Doo.Tior 1802, 
GooDornonee Debee v. Bbngbuty Dossee, S. D. Rep. for 1815.. p. 

Mel^jirappa v, Shevappa, 6 Bum Hop.. 270. 
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of a portion of the estate, and would be treated as a legal 
necessity. ♦ 

Payment of revenue due to Government will justify an 
alien, ition when the same cannot be met from other sources.’ 

Advances made to the widow for her own maintenance 
and for the costs of carrying on a litigation to" recover the 
estate of her husband have been held to be legitimate 
charges on the estate, which will bind the reversioner.:^ 

Money borrowed by the widow to carry on litigation will 
not be a charge on the estate, unless it be for the benefit 
of the estate.§ 

But if money is advanced bo a widow, after due and pro- 
per enquiry, for carrying on a litigation to realise her bus- 
drnd’s estate, the amount so advanced shall be a charge upon 
the estate binding on the reversioners. I! 

The widow is authorised to make gifts to her husband’s 
relatives at his funeral obsequies ; and this for the pur- 
pose of securing his spiritual welfare, the gifts being in 
proportion to the estate of her husband. The widow, how- 
ever, as a rule, is precluded from making gifts to the family 
of her own father. The author of the Dayabhaga, however, 
has laid down that, with the consent of her husband’s rela- 
tives, the widow may bestow gifts on the kindred of her own 
father and mothcr.lf 

If the widow alienates her husband’s property for other 
than allowable causes, the purchaser is entitled to possession 
of the property purchased, and to acquire in the property 
all tne rights which the widow possessed ; and the alienation 


* Shekh Mulcoulah v. Kadbaoinode Misser. S. D. R. for 1856. 
t Srconath Roy v. Puttanmala Chowdhrain, S. D. R. for^l869, p. 421, 
J Gros ^ V. Qmer^omoyct’ Dos^ec, 12, W. R., 12 0. J. A. 

Muebuu.at Pbool Koor v. Debee Persaud, 12 W. R., 187. 

- 11^ (arose V Omertonioyee, 12, W. R., 12, 0. J. A. 

Dayabhaga, Chap. XI., sec, I., para, 64. 
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shall stand good during the period of the widow’s natural 
life.* 

When a sale by a Hindu widow is questioned, the pur- 
chaser is bound to show that the transaction is within her 
limited powers.f Where the legal necessity is questioned, 
its existence^ must be shown by the person standing on the 
conveyance.^: 

Generally, it may be said, that a purchaser from the Hindu 
widow does not occupy the same position as any other pur- 
chaser in whose favor certain presumptions will be raised un- 
der ordinary circumstances. A purchaser from the Hindu 
widow has an exceptional and onerous position. He must show 
strict good faith in his dealings with her. By law the widow 
has a limited power of alienation over the property inherited 
by her ; her disability is general, her ability exceptional ; and 
the presumption of good faith will not, therefore, be raised in 

favor of the purchaser, who must prove the same when it is 
questioned. 

Though a purchaser for value is not bound to prove the 
antecedent economy or good conduct of the widow who alie- 
nates a portion of her husband s estate, or to account for the 
due appropriation of the purchase money, he is bound to use 
due diligence in ascertaining that there is some legal neces- 
sity for the loan ; and he may be reasonably expected to 
prove the circumstances connected with his own particular 
loan.ll 

Though the purchaser is bound to prove the existence of a 

legal necessity when the widow’s sale is questioned* he is not 

— • '■■■ ' — . ■ - 

• Mayaram Bhakram v, Motiram Gobindram, 2 Bom. H. 0. Rep., 331 ; 
Tariny Churn Banerjea v. Nund Coomar Banerjea, 1. W. R., 47 ; Bo^ooa Jha 
V. Lail Dass. 6 W. R., 36 ; Ranee Prosonno Mooyec v. Ram ChunderSen, 8. 
D. K. for 1859, 163 ; Gobind Monee Dossee v. Sham Lall Bysack, W. B., Sp. 
No. p. 165. 

t The Collector of Masulipatam v. Cavaly Vencata Narainapah, 8 Moore’s 
1 . A., p, 629. ^ • 

J Bissonath Roy v. Lall Bahadur, 1 W. R. 247 ; Rajluckhee Debee r. 
Gocool Chunder Chowdry, 12 W, R., 47. P. C. U. 

[| Gobind Monoe Do'ssce v. Sham Lall ny!5ack, Gap. No. \V. R.. p. 15.3. 
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to look to the actual appropriation of the purchase- 
money by the widow.* The mere fact of the whole of tho 
purchase-money pot being paid to the creditors vvill be no 
ground for invalidating the sale.“f* but whether the purchase- 
money is adequate, is for the purchaser to prove. The sale 
being questioned on this ground, the purchaser is bound to 
show that the consideration-money paid by him represents a 
fair value of the property purchased.^ 

It has been held, having regard to the rights of the rever- 
sioners, that an alienation of a part of or a charge upon the 
estate, for the purpose of preserving the whole estate will be 
valid as against the reversioners, because by such an act jthe 
widow benefits the reversioners. 

A widow, by relinquishing her estate in favor of the ap- 
parent next takers, can convey an absolute to the alienee 
unimpeachable by any other reversioner.§ True surrender 
must be in favor of all those persons who stand in the po- 
sition of next takers to her. If the surrender is in favor of 
some of the next takers to the exclusion of others of the 
same class, such an act will not be valid, because the exclud- 
ed person will be entitled to complain, and as against him 
the alienation will not be good. But if the surrender is in 
favor of tii(3 second reversioner with the coi^sent of the/irs^ 
reversioner, it passes an absolute title. II 

When the widow incurs a liability, and it is incurred not 
for satisfying a legal nocessitj^ but on any other account, a 

decree obtained against the widow on the basis of such an 



* Gung^a Gobind B^se v. S. M. Dhunee. 1 W. R , 59 , Niiffer Ohunder 
Bcnea’jae v. Gudadhur Mundle, 3 W. -R., 122 ; Gopal Ohunder Mtinna v. 
Gourmonee Dassee, 5 W. R. , 52. 

t Ram Gopal Ghose v, Bullodob Bose, Gap. No., W. R., 985. 

J Jodu Nath SiJcar v. 8. M Soramoney Dossey, Wyman’s Rep, 79. 

§ Jadiimoni Dehi v. Saroda Pro^-muo \Tiikerjee. ! Btnilnois Ken., 120 ; 
Protap Chundar Chowdry ▼. S. M. Joyrnonee Debee I W. K., 9?^^ ; Bliama 
Sundaree V. SiK ut Chuiidor'‘Dutt. 8 W. R., 500 ; Kaloo Ci>oinar Nag v. Kasbee 
Chnnder Nag, 2 Wym , 212 ; Rojoaikaiit Mitter v. Prantdiand Bose, ISI^ar- 
sball, 241 . 

II Protap Chuuder Roy ▼. S. M. Joynaoney Dobee, 1 W. R.,’9S. 
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obligation will not bind the estate of her husband, and the 
sale under it] will be a sale of her life-interest.* On the 
other hand, if the debt was incurred for a legal necessity, the 
the whole estate would pass upon a sale in execution of sueli 
a decree.'f’ Is, however, the decree is obtained against the 
widow in her renresentativo character, either as the repre- 
sentative of her husband t)r as the guardian of her minor son, 
the sale under it will pass the whole ostatc4 

Where the decree is obtained against the widow as re- 
presentative of her husband, i. c., on account of a debt due 
from her late husband, — the estate of the liusbadd will pass 
to the purchaser, and nGt the mere life-interest of the widow; 
and this although the sale-notification might state that th*e 
interest of the judgment-debtor, viz.^ the widow, was sold.§ 
In snch a case what property was actually sold is to be seen, 
and not the form of the sale-notification, and as the debts 
were the debts of the former owner, the husband of the 

♦t 

widow, the sale will pass the rights of the former owaor.|| 

When a decree for rent is obtained against a widow as the 
possessor of a talooh, and in execution of that decree, the 
defaulting tenure was sold, the effect of such a sale will be to 
pass to the purchaser not merely the life-interest of the 
widow, but the whole tenure.ll This is because the zemindar 
has the right, either by express agreement or by law, in case 
of a default in the payment of retjt, to sell the tenure as con- 
stitued at the tiuie of its creation, irrespective of the rights 
of the holder of the tenure fv>r the time being.$ 


♦ Kisto ^foyec Doseti v Prosunuo Narain rhowdrv. G VV^". R., 
t Bifltoo Beiiary Sahoy v. Lalia Byjoath PersmJ. 16 R., 49. 

t Goltick Chunder Paul v. Mahomed Kohim, 9 W. li., 316. 

<> Kalee Churn M'itter v. Shecbdyal Tewanje. S D. A. for TSjO, p. 09G ; 
Buksh All V. Eshan Chunder Mitt W. R., Sp No. 119. 

|j Gen'crtil Manager of th«f Durbhuiiga v.* Moharaj Caomar Uoma- 

put Sing, 14 Moore's I. A.,. 605. » 

^ Anund Moyee v. Mohendra Naiain Dosa. 15 VV R., 2G4: ; Mohima 
Chunder lioy Chowdry v. Ram KUsore Acharjee Chowdry, 23, VV.^ R.. 174. 
$ Eajkiesen Siicjir v. Chowdry’ Jahecrlal Huq, Gap, No. W. R,, 351. 
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THE RIGHTS OF THE REVERSIONERS. 

The persons ' whose interests ai*e affected by the widow's 
alienations being the reversioners, it is reasonable to hold 
thajt, if they give their consent to such alienations, the aliena-' 
tious will be valid ; and this, for two reasons — Jirsty because 
the consent of the reversioner will be evidence of the ex- 
istence of necessity justifying alienation; and scconc?, because 
the reversioner, by giving his consent to the alienation, will 
be estopped from questioning its validity afterwards. There- 
fore, independent of the question of legal necessity, the 
widow's alienations will be absolutely valid if the reversioners 
have given their consent to such transactions.*!* 

The doctrine of consent is founded upon the presumption 
that, when the reversioner gives his consent to the widow’s 
alfenatioD, he has satisfied himself that the transaction was 
one which the widow was, under the circumstances, justified 
in entering into; in other words, that it was not a wanton 
act on the part of the widow, but that it was one for which 
there was legal iiecessity4 

It has been held in some cases§ that, if a reversioner gave 
his consent to an alienation, and died during the widow's 
life-time, his heirs will be bound by such consent. 

The consent of the reversioner to the widow's alienation 
may be given in various away. The mere attestation of the 
widow's deed of alienation by the reversioners is not conclusive 
evidence of their conseut. In the case of Raj Lukhee Debee 
V. Gocool Chunder Chowdr}^ will be found the following 


t Gocul Chunder Chuckerbutty v. Musst. Rajranee, 2 Sel. Rep,, 213 ; Hem 
Chunder Mozoomdar v. Muss’t. Taramunee, I Sel. Rep., 481 ; Brindabun 
Chunder Hai v. Bishun Chund llai, 4 Sel. Rep. 180 ; Musst. bejoya Debee v. 
Musst. Unnopoorno Dcbee, Note, 1 Sel. Rep,, 216 ; Rajlukhee Debee v, 
Gocool Chundar Chowdry,^ 12 W R., 47, P. C. R. 

i Kali Mohun Deb Dhunonjoy Saho, 6 W. R., 51 ; The Collector of 
Masuiipatam v. C. V.Narainapah, 8 Moor’s 1. A., 529, 650. 

§ Runjeetram Koolal t. Mahomed Waris, 21 \V. R., 49 ; See also Cally 

Ohand Dutt v, John Moor, 1 Fulton, p. 73. 

$ 12 W. R., 47 J’. C. R. 
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remarks of the Privy Council ; — “ Their Lordships cannot 
affirm the proposition that the mere attestation of such an 
instrument by a relative necessarily imports concurrence. 
It might no doubt, be shown by other evidence that, when 
he* became an attesting witness, be fully understood what 
the transaction was, and that he was a "concurring party to 
it ; but from the mere smbscription of his name that infer- 
ence does not necessarily arise/’ 

SUITS BY reversioners. 

The Courts of this country, and also the Privy Council, 
have held,* from a long time, that the re\ .‘rsionary he’?s, 
though their interest is only contingent, have a right to 
maintain a suit to restrain waste by the wi/ow. The rever- 
sioners may, in a suit against the aliens* v>btw.iTi a J "claration 
that the alienation was without legal nr. r , and. ; ^ r^fore, 
void beyond the widow’s Ufe-time.“f* \-^hea the suit is 
brought after the widow’s death, it tak ,^ the fonn oi a prayer 
for declaration and for possession. 

The suit is for a declaration that the widow’s alienation was 
invalid, must be brought b}’' the next reversioner. 

A suit by the second reversioner during'the life-time of 
the first reversioner will not lie.:J: A petition of disclaimer 
filed by the immediate reversioner in the suit brought by 
the second reversioner will render the suit by the latter 
inaintainable.§ 

When the widow has sold, and the whote of the considera- 
tion-money wlis appropriated to the payment of necessary 

• Ujiulmoni Dassee v. Sagormoni Dassee, 1 Taylor and ^11^ p. 870 ; Hari- 
das Dutt V. Rangomoni Dassee, Vyavstha Darpana, Eng. Ed., p. 124 ; 
Rajlukhee Debee v. Gocul Chunder, 13 Moore’s I. A., 209, 224. 

t See. 42 Act I. of 1877, iii. ('e) ^ 

t Bamdhone Buksi v. Pimchanun Bose, S D. Doc. for fSoS, p. Cyi ; 
Jadoomoni Debee v. Saroda piofoniio Mukerjee, 1 BoMlnojt,, Pep., p. Jzo ; 

‘ Gogun Chunder Sen v. Joydurgu, S. D. A. Deci'.joijs for 1859, p. 620. 

S Kojonikant Mitter v. Prem CUund Bose, Jdai ishaii, 241, 
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expenses, the sale will be as against the reversioner. 
But when the alienation was not necessary, and the consi- 
deration was ap;.^ropriated by the widow to her own use, 
the sale is invalid, and the reversioner will be entitled to 
have the sale aside without^ being required to refiind 
the purchase money. If, however, the sale was partly neces* 
eary and partly^ unnecessary, it wiil be set aside only when 
the reversioner agrees to refund* that portion of the pur- 
chase-money which was aporopriated to the necessary ex- 
penses of the widow. The reversioner must also pay rea- 
sonable initrest to ^the purchaser upon the said sum, and 
the purchaser must account to the reversioner the rents 
and profits of the property during the time that 'it was in 
his possession, both the interest and the account of rents 
and profits to run from the date of the widow’s death.f 
Such a principle is perfectly equitable ; the reversioner’s 
rights are protected, and the purchaser is not unnecessarily 
endamaged. 

If the widow sold for legal necessity when the money could 
have been raised by a mortgage, it was heldX that the re- 
versioner cannot set aside the sale without placing the pur- 
chaser in the same position as that in which he would have 
been if the widow had mortgaged instead of selling. In 
the same case, Peacock, 0. J., expressed a doubt whether 
such a tale could at all be set aside. He thought that, 
if the widow elected to sell when it would be more bene- 
ficial to mortgage, the sale could not be set aside as 
against the purchaser, if the widow €ind the purchaser 
are both acting honestly; and the reason assigned for this 
conclusion is, that the interest of the money raised by 
the mortgage must be paid out of the estate, and thus the 
income of the widow would necessarily, be reduced for the 
benefit of the reve^;sionary heirs. 

* Phool Chuud Lall v, Rughoobim Sahye, 9 W. R , 108. 

t Moteeram Kumar v. Gopal Sahoo, 20 W. R., 187. 

Phool Chaud Lall v. Rughoobun Sahye, 9 W., 108. 
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If there is a mortgage on the property by the last owner 

n 

at tho time when the widow alienateB the property, the rever- 
sioner can recover the propert}^ from the hands of the purcha- 
ser only by paying the. amount of the money due on the 
mortgage. ♦ 

There micfht be circumstances under which the reversioner 
will be justified in suing; to rewove the widow from possession 
and the Courts will be justified in granting snch a relief. 
A Court will not be justified in removing the widow from 
possession of the estate when she is only guilty of an aliena- 
tion in excess of her powers as a Hindu widow — an alienation 
which is only binding during the wddow’s life-time, but which 
is not binding on the reversioners.-f- To justify the Court in 
adopting this extraordinary remedy, there must be, on the 
part of the widow, something more than a more alienation — 
some distinct act of waste — or some positive act of fraud, to 
injure tho interest of tho reversioners, must be made out. 
For instance if the widow attempted to sell the property, 
alleging a debt of her husband which she could not otherwise 
pay and it apprared that this representation uf the widow 
was false, that there was no debt of her dece ised h' sband to 
pay, and that this was a more pretence ^for alienating the 

property from the reversioners, — in such a case the widow 
will be removed from possession. It was clearly a fraudulent 
and collusive attempt on the part of the wid<^w to create evi- 
dence which, if true, would be binding on the rev^rsionets.J 

If the first reversioner does not sue, the second has a right 
to maintain tho suit, on showing that the first reversioner is 

implicated in the alleged fraud or waste.Q 

- - ■ - ■ • 

* Moulvie Mohamed Sliumshool Hooda v. Sbewakram, alias Hoy Doorga 
Persad, 22 W. R.. 409. 

i* Pran putty Kooer v. Futteh Bahadur, 2 Hay's Rep.. 608 ; Brindu Chow*, 
drain v. Peary Lai Chowdry, 9 W. R., 46, 

t Moonsbe Chasimiiddoen v. Ram Dass Gos.«!am, 2 W. R.. 170 ; Shama 
Sundry Chowdrain v. Jumoona Ohowdraiu, 24 W. R.. 86 ; ^adha Mohun 
Hhur Vi. Ram Dass Dey, 3 B. L. R, 362 ; Gnnesh Dutt v. Muaat. Lall 
Kooer, 17 W. R., 11. 

§ Kooer Golab Sing v. Rao Kuief^m Sing, 14 Moore's I, A. 193. 
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The removal of the widow from possession of the estate 
does not deprive her of the substantial rights of property. 
Beyond being deprived of possession, she is not deprived of 
any of the other advantages of property. She continues 
proprietor as 'before ; and the Court appoints some person 
(usually the next reversioner) as manager or receiver to take 
charge of the property and to ac^iount for the rents and 
profits of the same to the Court, which it holds for the bene- 
fit of the and over to her periodically.* 

Under o d Civil r ^ -dure Code fAct VIII of 1859) it 
was helr"^ arr er’s interest was not saleable in 

executioLi*f ^ ^ o dpc.?r^ he present Code of Civil Procedure 
(Aict X. of 1877> sec. i OG, elk.) has expressly provided that 
such rights ar * not saleable in execution. 

Tf the revorsi nory he;r, however, voluntarily sells his 
reversionary lirh^ a Court of Equity will conapell him to 
fulfil his cortT^av.. - o his succeeding to the estate.^ 

mm ttenance of the widow. 

The widow, when she is not an heiress, is entitled to main- 
tenance accoi iing to all tho authorities ; and it is to bo 
provided her by those persons who have inherited the 
property which belonged to her late husband. The obligation 
to maintain the widow is, therefore, not a personal one ; it is 

a sort of a charge upon the property of her husband in the 
hands of tibe heir.8 This, however, does not preclude the 
widow from obtahiing a personal decree on account of her 
maintenance the person who is bound to provide her 

with it, A decree for maintenance is not generally a per- 
sonal agaiaist the defendant, but is a decree against 

him, so far as he is in possession of the assets belonging to 

* 111 Maharanee v. Nnd.i Lai Misser, 10 W. R, 73. 

t Koraj tvoouwar v, Komul Koonwar, 6 W. R. 34 ; Ram Chundro Tan- 
V. Dhurmo Narain Chuck. rbutty, 15 W. R. 173 * Bhoobun Mohun* 
Banerie v. Th 'ooor Pishwas. 2 Indian Jurist H. S. 277. 

t.Per PmBAB, J in Ram Chundro Tantrodoss v. Dhurmo Narain C2h acker- 
butty, 15 W. R. 17 F. B. 

% Bhoirub Ohuder Ghose v, Nobo Chunder Gooho, 6 W. R. Ill, C. R,. 
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the widow’s husband, and for that reason liable to satisfy 
the decree for maintenance.* Therefore, a suit brought by 
the widow against her husband’s brother or other relatives, 
for maintenance, must be dismissed, if it is shown that the 
defendant inherited no property from the husband of the 
widow.+ The widow of a deceased member of a joint family 
is entitled to claim maintenance from her father-in-law, 
and her brobher-in-law,$ as her husband’s interest in the 
family property passes to them. The maintenance of a son’s 
widow has been held by the Calcutta High Court to be a 
mere moral duty on the part of her father-in-law, which in 
case of a breach, is not enforceable in a Court of alw.H 

If the heir had taken the property of the widow’s husband, 
he is primarily responsible, both in person and property, for 
the widow’s maintenance. He cannot resist the widow’s claim 
by saying, that the property out of which the widow is entitled 
to be maintained is no longer in is hands, but that it has 
been transferred and pasvsed into some other hands. On this 
point it was observed by the High Court of the North- 
Western Provinces that ''the heir who takes and becomes 
possessed of the estate of the deceased, must be held to 
continue to be primarily responsible, both in "person and 
property, for the maintenance of the widow, even thought he 
should have fraudulently transferred that estate, or otherwise 
have improperly wasted it; and the widow is bound to look 
to the heir for the maintenance, and to claim if from him pri- 
marily, rather than from the estate transferred or wasted 
which may, nevertheless, resort answerable to her claim.§ 

The widSw, who is guilty of unchasEity, is not entitled to 

* Tarungitiee Hasee v. Choudry Dwarka Nath Musant, 20 W. R., 196. 

+ Khetramoni Dasee y. Kasi Nath Pass. 10 W. R., 89, F. B ; see Sabitra 
Bai V, Lukshmi Bai, I., L., R. 2 Bom., 673 ; Mad. Dec. for 1859. pp. 5, 265,272 
Boma Bai v. Trimbuck Gunesh, 9 Bom. H. C., 283. - 

$ Mast Lalti Knar v. Ganga Bis hun, 7, N.-W. P. H. C. 261, 

J Khetra Moni Dasee, v. Kashee Nath I)as8,*10 W. R., 8^ F. B. 

^ Ram Chunder Toraun v. Mutt. Jasoda Kaar, 2. N.-W. P., Rep.^ 134. 
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claim maintenatice from the heirs of her husband * * * § If she i 
guilty of unchastity during her husband’s lifetime, she cannot 
claim maintenance after his death. If the widow is gnilfy of 
improper conduct, such as having eloped from the residence 

of her husband, she forfeits her right to future maintenance 
from the heir of her husband.+ 

If the widow who has been receiving maintenance from the 
heirs of her husband becomes nnebafste, it has been held that 
she will be deprived of her maintenance.^ 

The Bombay High Court has ruled, that a widow getting 
maintenatice under a decree will not be deprived of it by 

the fact of subsequent incontinencejl 

The widow’s right of maintenance cannot be defeated by 

anything short of gross misconduct on her part, or a testa- 
mentary or a nuptial gift on the part of the husband. The 
husband cannot defeat her right of maintenance by an expr^^a 
clause in the will. The widow’s right of maintenance arises 
by marriage, it is not a matter of contract it, exists during 
the husband’s lifetime, and continues after his death. It is 
a legal obligation attaching upon himself personahy, and upon 
his property after bis death. He cannot free himself of this 
obligation during his life-time, nor can his heir after his death 
so far as he inherits his property; and a devise of the pro- 
perty will not authorise the devisee to hold the property free 
from the widow’s claim to maintenance, when neither the 
testator nor his heir could have resisted such a claim. It has 
been held, thiit, in Bengal, a widow has no indefeasible vested 
right in the properay left by her hnsband, though she has, by 

virtue of her marriage a right, if all the property be willed 
away, to maintenance.lT 

* 2 Maonaghton. 112. 

f Ranee Basuut Kumaree v. Ranee Kura\il Kumareo. 7 Bel.. Rep. IGS. 

i Kerry Kolitanee v. Moneram Kolita, 19 W. R., 40.5, per Jackson, J. . 

II Honama v. Turnamabhat, 1, L. R.. 1 Bom.. 559. 

§ Sidlingapa v. Sidava, I. L..R., 2 Bom., 624 

^ Bhnbnnmoyed' v.’Ramkissore, S. D, D. of 1860. n, 489. Bee also Sonatun 
Bysack v.^ S. M. Juggut Sundaree Pascc. 8 Moore's I. A. 66. 
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The obligation of the widow to reside with her husband's 
family is now treated as a mere moral one, and the infringe- 
ment of the same by the widow does not carry with it any 
penalty.* 

Where a person purchases property without notice of the 
existence of the widow’s right of maintenance as a charge 
upon the said property, it has been held, that the property 
in his hands will not be^liable for such maintenance.-f* The 
amount of maintenance must be determined beforehand, 
either by decree or by contract, and made a charge upon the 
property conveyed, before the same in the hands of a bona 
fide purchaser for consideration can be made liable for it.J 

Where the widow has obtained a decree fixing a certain 
sum as her maintenance, to be obtained out of certain pro- 
perty, it was held that she has a right to have this amount 
declared as a charge* upon the property into whosesoever 
hands it may come.n 

Where property was confiscated by the Crown on account 
of rebellion, it was held that the widow of the former owner, 
whose sons, the then owners of the property, were guilty of 
rebellion, was entitled to maintenance from Government out 
of the property which had been confiscated.§ 

The Bombay High Court has ruled that, to make the 
purchaser liable for the widow’s maintenance, it must be 
shown that he was a party to the fraud which the heir was 
practising upon her to deprive her of her maintenance.lT 

The amount of maintenance to which the widow is enti- 
tled is generally a question of fact. The amount of the family 
property is* always an elemeijjb in the consideration of this 

* Aholya Bai Dcbia v. Lukbeo Monet? Debia, 6 W. R., 37. 

t Hrimati Bhojrobati Dasi v. Kanailal Mitter, 8 B. L. R., 225. 

+ Jogger Nath Samunt v. Maharanee Adhiraaec Narain Eoomari, 20 
W. R., 126. 

il Koomari Debia v. Roy Luchmeeput Sing, 33 W. R., 33. 

§ Mussamut Golab Koonwar v. The Collector of Bcnar^, 4 Moores I. A,, 

246. . ^ 

Lukshmazi Ham Chandra v« Satyabhama Bai, 1. L. B., 2 Bom., 494, 524. 
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question ; as also the number of other persons whose wants 
and necessaries are to be met out of the family property and 
other obligations that there are upon the said property. 

The amount of maintenance which is awarded to a widow 


may sometimes be varied ; as, where the family property is 
reduced subsequent to the date of the award of maintenancei 
the defendant may apply to the C^urt to have the amount 
of maintenance reduced on that ground. ♦ On the same prin- 
ciple, the widow may apply for the enhancement'!’ of the 
amount if the assets increased. 

Where a Hindu widow has received certain property as 
and for her maintenance, she cannot, when she has exhausted 
it, enforce from the relatives of her husband, or from the 
fa*mily estate, a further allotment or a money allowance for 
maintenance.S 

How far the widow is entitled to claim arrears of main- 
tenance in a suit declaring her right to it, has sometimes 
been raised. It is not necessay that there should be a de- 
mand and refusal to entitle her to claim arrears. Without 
a previous demand and refusal, she will, nevertheless^ be 
entitled to it. A demand is not necessary to create her 
right to it.ll 

There may be cases in which the circumstances are such 
that her claim to arrears will be disallowed. Long neglect 
on her part to claim the same, and the fact of her being 
maintained by her parents or other near relatives, without 


her being obliged to incur any expense on account of it, 
will probably be grounds on which a Court wll be justi- 
fied in disallowing her claim* to arrears of maintenance.lF 
In addition to her right of maintenance, the widow is 

* Rtfka Bai v. Ganda Bai, I. L, R., 1 All, 694. 
t Sreeram Bhattacharjee v. Puddomookhoe Debee, 9 W. R.. 152. 

$ Sabitri Bai v, Luxmi Bai, f. L. R., 2 Bom., 673. 

n J J: h L. R., S. Bom, 207 ; Sukuer Bai v, Bhovanii, 1 Bom, H. 

G. , m ; Vancapadya ▼. Kavari Hengasee, 2 Mad. H. C. Rep., 66. 

T Ahollya Bai Debia v. Lukhee monee Debia, 6 W. R., 37. 
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entitled to reside in the family dwelling-house of het* hus- 
band. The son or other heir cannot turn her out of the same 
without providing for her a suitable residence elsewhere .* 
nor is the purchaser from the heir entitled to turn her out 
of the family residence.* The same principle was main- 
tained by the Allahabad High Court, where it was held,f 
that the purchaser fr^m the nephew w’as not entitled to 
evict the widow of his vendor’s uncle from the dwelling- 
house, in a part of which she was living from the liime of 
her husband.:|; 

The widow is entitled to a share of the family property, 
in case of a partition, among her sons or other heirs, of the 
same. The share which the widow gets is equal to that *of 
each of her sons. II She obtains it in lieu of her mainten- 
ance. 

The mother is entitled to a share, not the step-mother.^ 
Therefore, if the step-mother is childless, she will only get 
maintenance. The share of the mother is contributed by 
her sons from their portion of the inheritancc.H Where a 
Hindu died, leaving six sons, one of them was by his first 
wifc; who was dead; the remaining five sons by his second 
wife, who was living; and third a wife, who was childless was 
living. On a partition among the six sons, it was ordered 
that the son whose mother was dead shall get onc-si.vt.h of 
the estate, the remaining five-sixths to be divided into six 
equal parts, of Which the five sons and their mother shall 
get one share each. But it was further o’sdered, that before 
any partition •be made, the Master do enquire and report 

* Mungala Dcbi v. Dtnonath Bose, 12 W. R. JI5, A. O. J. 

t Gitnii V, Chaadra Moni, L L. R., 1 All,, 252. 

t Bhigbam Dasg v. Para. I, L. K., 2 AH., 141. 

Ij i^ayabhf^a, Chap. Ill, Sec. II, para. 29; Prap Kissen Mister v. Mntto 
Sundery Dasee, Fulton., 3S9. , 

^ Dayabhrga, Chip. Ill, Sec. II, para. 30. 

i Issur Chunder Carformah v. Grobind Chunder Carfoimab, Macn. Cons 
of llin. Law, 74. 
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wliat would bo a requisite sum for the purpose of securing a 
suitable maintenance for the childless widow, and that the 
paid sum be, in the first instance, set apart for the purpose.* 
Where property was divided between four sons, three of 
them the sons of one wife, and the fourth the son of the 
second wife, it was held, that the property will be devided 
into four equal parts, of which 0119 share will go to the 
only son of the second wife, who will get no share, but 
will he entitled only to maintenance from her son. The 
remaining three shares to be again divided into four 
equal parts, of which the three sons and t’heir mother shall 
take one share each.+ 

Jn the same way, the grandmother is entitled to a share 
when the partition is made between her sons and grandsons^ 
but the right of the groat grand-mother to a share is nowhere 
admitted:^, though she is declared entitled to maintenance. 

THE RE-MARRIAGE OF WIDOWS. 

Act^XV. of 1856 of the Governor-General in Council pro- 
vides for tli( re- marriage of Hindu widows and declares that 
the issue of such marriage shall be legitimate. It also pro- 
vides that, rights of inheritance or of maintenance, which 
the female heir possesses in the property of the late owmer at 
the time of her re-marriage, shall cease and determine upon 
her ro-iiiarriage; but a right of property conferred by will, 
when larger then the widow's estate under the Hindu law, 
shall not so determine.il She is not to be deprived of any 
rights accruing afier her rc-marriage. Where, therefore, 
the son died ajter his mother had re-married, "she was held 
entitled to succeed him as his heir.§ The Act also provides 

* Seeb Chunder Bosev. Gooroo Presaud Dose, Macn.Cons.of Hin. Law. 62 

t Srimati Jeomoney Dasee v. Aitaram Qhosa, Macn. Cobb, of Hin Law.64. 

J Macn. Confl. of hin. Law, 28, See also Gooroo Prosaud Bose v, Shib 
Chunder Bos^, Macn. Coiis. of Hin. Law. 29. 

11 ^ee II. 5 of Act XV of 1856. 

§ Okbori^h Soot v, Bheden Bariance. 10. W. H., 34 ; 11. W. R., 82 ; 
alBo MusBt. Rnpan v. Hukmi Singli, Punjab Customs, 99, 



widow’s rights and powers. 


for the guardianship^ of the children of the deceased husband 
on re- marriage of his widow. Few marriages among the 
high caste Hindus have taken place in accordance with the 
provisions of the Act.- Hut there is a custom, only among 
the very lowest classes of Hindus, of re marrying their widows. 
In the Presidencies other than Bengal, these marriages have 
obtained a recognised footing. Such marriages- are called 
Pat among the Maharattas, and Natra in GnZerat.-f* This 
kii)^ of union is also allowed to woman who are ic/t'es*, and 
wrto are separated from their husband by a sort of divorce, 
which is allowed under certain specified circustances ; as 
for iL»stance, when tlie husband is proved to be impotent, or 
the parties continually quarrel, or where the marriage vvas 
irregularly concluded, or where by mutual consent the hus- 
band breaks his wife’s ueck ornament, and gives her a char 

uhittee.X 

Where a widow enters into this form of a Pat marriage, 
she is obliged to give up all she inherited from her first 
husband to her husband’s relations ; she is allowed to retain 
only what was given to her by her parents.il This is in the 
Bombay Presidency ; and the same principle has been applied 
by the Madras High Court to the case of the second marriage 
of a Maraver woraan.§ The custody of the children, except 
infants, also belongs to the representatives of the first hus- 
band.ir The children of Pat widows are iicvgr considered 
illegitimate. They are legitimate rquaily with those by their 
first marriage. 


• Sec. III. 

f Steele, pp. 26, 168 ; See Rahi v. Gobincla Valad Teja, I. L. K., I Bom, 9i7, 
t Steele, p. 169. 

y Steele, p. 169 ; West and Biihler, p 99 ; H^rkojnwar Rutton Baee, I 
Borradaile, 431 ; Treekumjee v. Mt. Laro, 2 B>rraiaile, 361. 

^ Miirugaji v. Viromakali, I. 1 Mad. 226 

^ Steele, p. 169, 
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RELIGIOUS AND CHARITABLE ENDOWMENTS. 

{Mayne, pp. J^Ol — 

§ 359. Gifts for religious and chaiitable purposes were 
naturally favoured by the Brahmans, as they are eveywhere 
by the priestly class. Sancha lays down the general prin- 
ciple that “ wealth was conferred for the sake of defraying 
sacrifices*' (a). Gifts, for religous purposes are made by 
Katyana an exception to the rule that gifts are void when 
made by a man who is afflicted with disease and the l^e, 
and he says that if the donor dies without giving effect to 
his intention, his son shall be compelled to deliv^er it (6). 
This is an exception to the rule that a gift is invalid without 
delivery of possession. The Bengal pandits state that this 
principle applies even against a sou under the Mitakshara 
law, though his assent would be indispennsable if the gift 
was for a secular object ; they seem, however, to limit the 
application of the rule to a gift of a small portion of the 
land (c). In Western India grants of this nature have been 
held valid ; even when made by a widow, of land which 
descended to her from her husband, and to the prejudice of 
her husband's male heirs (cZ)- And so a grant by a man to 
his family priest, to take effect after the life estate of his 
widow, was decided to be good (e). 

§ 360. The principle that such gifts can be enforced against 
the donor’s heirs, would naturally slide into a practice of 
making them by will (§ 337). It is probable that as Brah- 
manical acuteness favoured iamily partition as means of 
multiplying family ceremonies, so it fostered the testamentary 

(а) 3 484. 

(б) 2 Dig. 9G, See’Manu. ix. 324 ; Vyasa, 2 Dig. 189 ; Mitakshara, i. 1. § 
27, 32. 

fc) See futwah, Gopal Chund v. Babu Kunwar, v. 4 S. D. 24 (29) ; Mitak- 
Bhara i. 1. § 28. 

(d) dagjaevun v. Deosunkur, I Bor. 394 [430] ; Kapoor v. Sevukram, id. 
405 [4 48] ; but see Umbashunker v. Tooljaraiii, 1 Bor. 400 [442] ; Mahaiak> 
tnee v. Kripashookul, 2 Bor. 510 [157] ; Ramaauacl v. Kamkisseu, 2 M. Dig. 
futwah, at p. 117. See too. post § 542. 

(«) Keshoor v. Mt. Bankoonwur, 2 Bor, 314 [345.] 
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power as a mode of directing property to religious uses, at 
^time when the owner was becoming indifferent to its 
secular application. Many of the wills held valid in the 
Supreme Court of Calcutta have been remarkable for the 
large amounts they disposed of for religious purposes (f). In 
one case arising out of Oolukchunder Carfonnah*u will, where 
practically the whole property had been assigned for the 
use of an idol, the Court declared the will proved, but 
wholljli inoperative, except as regards a legacy to the step- 
TDctbei^ of the testator (g). Sir F. MacNaghten suggests 
that the will might properly have been cancelled, as, upon 
its face, the production of a madman. No reason can be 
offered why such a will should be set aside in Bengal, merely 
because the whole property was devoted to religious objects. 
In the oiliadhahullubh Tagore v. Oopeemohun Tagore, 
which was dcided in Calcutta the very next year (1811), 
the right of a Hindu so to apply the whole of his property, 
seems to have been admitted (A), 

§ 361. The English law, which forbids bequests for 
superstitious uses does not apply to grants of this character 
in India, even in the Presidency Towns (i), and such grants 
have been repeatedly enforced by the Privy Council (k). 
Nor are they invalid for transgressing against the rule 
which forbids the creation of perpetuities. It being 
assumed to be a principle of Hindu law that a gift can be 
made to an idol, which is a capat mortiium, an^f incapable 
of alienating, you cannot break in upon that principle by 

(/} F. MacN. S28, 331, 380—347. .S49,'360, 371 ; Ramtonoe v. Ramgopal 

1 Kn. 235. The same thing was remarked by Sir Thomas Strange as a fea* 
tiire in the wills made by Hindus in Madras. 2 Stra, H, L. 453. 

(g} F. MacN. Appx. 58. 

(^) F. MacN. 335. 

(ij Das Merces v. Cones, 2 Hyde, 65 ; Andrews v. Jokim, 2 B. H. R., (0. 
C. J.J 148 ; Judah v. Judah, 5 B. L R. 433 ; Khusalchand v. Mahadevgiri, 
12 Bom. H. 0. 214, • » 

(^) Ramtonoo v. Ramgopal, 1 Kn. 245 ; Jewim Shall Kubcerood-deen, 

2 M. 1. A. 390 ; S. C. 6 Suth. C.) 3 ; Sonatoro Bysack v. JuggutsoouRree. 

8 M. I A. 00 ; Juggutmohini v. Mt. Sokhcemoney. 14 M. I. A. 282 ; S. C. 10 
B. L. R. 19; 8. C 17 Suth. 11. 
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engrafting upon it the English law of perpetuities (1)/* In 
fact both the cases in which the Bengal HighcoUrt in 1869 
set aside the will as creating secular estates of a perpetual 
nature, contained devises of an equally perpetual nature in 
favor of idols, which were supported (in). But where a 
will under the form of a devise for religious purposse, really 
gives the beneficial interest to the devisees, subject merely 
to a trust for the performance of the religious purposes, it 
will be governed by the ordinary Hindu law. Anyiprovi- 
sions for perpetual descent, and for restraining alienation, 
will, therefore, be void. The result will be to set aside the 
will, as regards the descent of the property, leaving the 

heira-at-law liable to keep up the idols, and defray the pro- 

1 

per expenses of the worship (n). A fortiori will this rule 
apply, where the estate created is in its nature -secular, 
though the motive for creating it is religious (o). 

§ 362. As an idol cannot itself hold lands, the practice is 
to vest the lands in a trustee for the religous purpose, or to 
impose upon the holder of the lands a trust to defray the 
expenses of the worship (p). Sometimes the donor is him- 
self trustee. Such a trust is, of course, valid, if perfectly 
created, though, being voluntary, the donor cannot be com- 
pelled to carry it out if he has left it imperfect {q). But 
the effect of the transaction will differ materially, according 
as the property is absolutely given for the religions object, 
or merely burthened with a trust for its support. And there 
will be a further difference where the trust is only an 

apparent, and not a real one, and where it creates no rights 
in any one except the holder of the fund. 

CO Per Markby, J,, Kumara Asema v. Kuniara Kishna, 2 B. L. R. (0. C. 
J.;p. 47. 

(m) Togore v. Tagore, 4 B. L. R. (0. C. J.) 103, in the P. C., 9 B. L. K. 
877 ; A C. 18 Suth. 369 ; KrishDaramani v. Ananda, 4 B. L. B. (0 .C. J.) 231 . 

(n) Promo^tho v. Radhika, 14 R L. R, 175 j Phate v. Damoodar, 3Bom. 8t, 

(p) Anautha v. Nagamuthii, 4 Mad. 200. “ 

(p) See futwah in Kounla Kant y. Ram Huree 4 S. D. 198, 

(V) See Lewin, Trusts, p. 61. 
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§ 363 The last case arises where the founder applies his 

ft 

own property to the creation of a pagoda, or any other reli- 
gious or charitable foundation, keeping the property itself, 
and the control over it, absolutely in his own hands. The 
community may be greatly benefited by this arrangement* 
so long as it lasts, but its continuance is entirely at his own 
pleasure. It is like a private chapel in a gentleman’s park, 
and the firct that the pu\)lic have been permitted to resort 
to it, will Djt prevent its being closed, or pulled down, pro- 
vidtid there has been no dedication of it to the public. It 
will ^pass equally unencumbered to his heirs, or to his 
assignees in insolvency. He may diminish the funds so 
appropriated at pleasure, or absolutely cease to apply them 
to the purpose at all (r). In short, the character of fhe 

property will remain unchanged, and its application will be 
at his own discreation. 

Another state of thing arises where land or other pro- 
perty is held in beneficial ownership, subject merely to a 
trust as to part of the income, for the support of some reli- 
gious endowment. Here again the land descends and is 
alienable, and partible (s), in the ordinary way, the only 
difference being that it passes with the charge upon it (t). 

The remaining case is the one first named, where the 
whole property is devoted, absolutely and in perpetuity, to 
the religious purposes. Here, of course, the trustee has no 
beneficial interest in the property, beyond what he is given 
by the express terms of the trust. He cannot encumber or 
dispose of it for his own presonal benefit, nor can it be taken 

(r) Howard v. Pestonji. Perry, O.C. 535 ; Veukatachellamiah v. P. Narain- 
apah, Mad. Dec. of 185.3, 104 ; S. C. Mad. Dec. 1854, 100 ; Chemmanthatti v. 
Meyenc, Mad. Dec. of 1862, 90 ; 2 W. MacN. 103 ; Broiosoondery v. Luchmee 
Koonwaree, in the P. C , 15 B, L. II. 176, (note) ; S. C. 20Suth. 95 ; Delroos 
V. Nawab Syud, 15 B. L. R. 167, affirmed in P. 0. 3 Cal. 324 ; Sab nomine, 
Ashgar v. Delroos 

(«) Ram Coomar v. Jogender, 4 Cal. 56. • • 

(0 Mabatab v. Mirdad 5 S. D 268 (313), approved by^*'. C.. 15 B. L. R. 
p. 178 ; sap note (r) Futtoo v, Bhurrut, 10 Suth. 299 ; Basoo v. Kislien, 13 
Suth. 290 ; Sonatum Bysck v, Juggutsoondree, 6 Mad. I. A. 66. 
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ill execution for his personal debt. But he may do any act 
which is necessary or beneficiah in the same manner and to 
the same degree as would be allowable in the case of the 
manager of an infant heir. He may, within those limits, 
incur debts, mortgage and alien the property, and bind it by 
judgments properly obtained against him (u). And he may 
lease out of the property in the usual manner, but he cannot 
create any other than proper derivative tenures and estates 
conformable to usage ; nor can he make a lease, or any other 
arrangement which will bind his successor, unless the neces- 
sity for the transaction is completely established (?^). 

§ 464. The devolution of the trust, upon the death or 
default of each trustee, depends upon the terms- upon which 
it was created, or the usage of each particular institution, 
where no express trust-deed exists (-u/). Where nothing is 
said in the grant as to the succession, the right of manage- 
ment passes by inheritance to the natural heirs of the donee, 
according to the rule, that a grant without words of limit- 
ation conveys an estate of inheritance (x). The property 
passes with the office, and neither it nor the management is 
divisible among the members of the family (y). Where no 


(n) Pi'osunno v. Golab, 2 I. A. 145 ; S. C. 14 B. L. R. 450 ; Konwur v. 
Ramchunder, 4 I. A. 52 ; S. C. 2 Cal. 341 ; Kalee Churn v. Bungshee, 15 
Suth. 339 ; KhusalChand v, Mahadevgiri, 12 Bom. H. C. 214 ; Fegredo v. 
Mahonied, 15 Suth, 7 In Bombay it has been held that although the 
rents of a religi 9 us endowment may be alienated, the corpus of the prf)perty 
is absolutely inalienable ; Narayan v. Chintaman, 6 Bom. 393. This 
ia no doubt the general rule, but see per curiam 4 I. A. p. 62. 

(v) Radhabullabh v. Jugguteb under, 4 S. D. 151 (192); Shibessouree v. 
Mothooranath. 13 M. I. A 270 ; S. C. 13 6ulh. (P. C.) 18 ; Jnggessur v. 
Roodro, 12 Suth, 299 ; Tahboonissa v. Kooniar, 15 Suth, 228; Arruth v. 
Juggurnath, 18 Suth. 439 ; Mohiint Burm v, Khashee, 20 l^th. 471 ; Bun- 
waree v. Mudden, 21 Suth. 41. 

(w) Greedharee v. Nunkhishore, Mar«h, 573 ; affd., 11 1. A. 428 ; S. 

C. 8 Suth. (P. C.) 26 ; Muttu Ramalinga v. Perianyagum. 1 I. A. 209. See 
various oases collected, 1. M. Dig. 330. 

(a:) Chutter Sein’s case, 1 S. D. 180 (239) ; VenkataoheUamiah v, P. 
Naraiiiapah Mad., Dec. of 185?. 104. Sec Tagore case, 4 B. L. R. (0. C, J.) 
182 ; 9 H. L. R. (P. C.) 395 ; S. C. 18 Suth. 359. 

{if') daafav v. Aji 2 Mad H. 0 19 ; Kumarsami v. Ratnaliuga, Mad.Dec. 
of 1 860. 26 1 . 
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t arrangement or usage exists, the management may be 
held in turns by the several heirs (z). Sometimes the con- 
stitution of the body ve'sts the management in several, as 
representing di^erent interests, or as a check upon each 
other, and any act which alters such a constitution would be 
invalid (a). Where the head of a religious instnution is 
bound to celibacy, it is frequently the usage that iie nomi- 
ne tes his successor by appointment durin|^ his own lifetime, 
or by will (6). Sometimes this nomination requires confirm- 
ation by the niembers of the religious body. Sometimes 
Jbbe rigat of election is vested in them (c). In no case can 
the trustee sell the right of management, though coupled 
with the obligation to manage in conformity, with the trusts 
annexed thereto (d), nor is the right saleable in execution 
under a decree (e). 

§ 365. Unless the founder has reserved to himself some Founder’s 
special powers of supervision, removal, or nomination, neither 
he nor his heirs have any greater power in this respect than 
any other person who is interested in the trust {f). And 
such powers, when reserved, must be strictly followed (g), 

•t where the succession to the office of trustee has wdiolly 

(«) NubkisSen v, Hurrischunder, 2 M. 140. Aiinrulmoyee v. 

Bo^kantnath, 8. Suth, 19.3 ; Rani°oondur v, Taruck, 19 Siith. 28 ; Mitta 
Kunth V. Neerunjun, 14 B. L. R. IbG ; S. C. 22 Suth. 437. There is nothing 
to prevent a female being mana^ier. See Moottoo Meenatchy v. Villoo, 

Mad. Dao. of 1858, 13G ■ Joy Deb Surm'ih v. Huropatty, 10 Suth, 282. S’ee 
Hussain Beebee v. Hussain Sherif, , 4 Mad, H. C. 23 ; Puujai) Customs, 88 ; 
unless, the actual discharge cf spiritual duties is roquireii ; Mujavar v. 

Hussain, 3 Mad. 93. Special custom is micessary, Jaiiokce v. Gopaul, 2 Cal. 

365. 

[a] Rajah Vurmah v, Ravi Vurmab, 4 I. A. 76 ; S. C, 1 Mad. 235. 

[^>] Hoogly V. Kishnanund, S. D. of 1S4^, 253*,' Soobramaueyr: v. .Aroo- 
mooga Mad. Ded. of 1858, 33 ; Greedharee v. Nundkishore. 1 1 M. I. A. 405 j 
S. C. 8 Suth. [P. C] 25. 

[c] Mohunt Gopal v. Kerparam, S. D of 1850, 250 ? Narain v. Brindabun, 

2 S. D. 151 [192] ; Gossaiii v. Bissessur, 19 Suth, 215 ; Madho v. Kamta, 

1 All. 539. 

[rfj Kajah Vurmah v. Ravi Vurmah, 4 I. A. 76 ; S. C 1 Mad. 235, over- 
ruling Kagunada v. Chinnappa, 4 Mad, Ilev. Reg. 109. 

Durga v. Chanchal 4 All. 81. ' « 

[/j Teertaruppa v. Soonderajien^ Mad. Dec. of 1851, 57 ; Lulchwoe v. 

Kookraanee, Mad. Dec. of 1857, 152. 

Iff] Advocate-General v. Fatima, 9 Bom. H. C. 19. 

27 
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failed, it has been held that the right of management reverts 
to the heirs of the founder (h). 

A trust for religious purposes, if once lawfully and com- 
pletely created, is of course irrevocable (i). The beneficial 
ownership cannot, under any circumstances, revert to the 
founder or his family. If any failure in the objects of the 
trusts takes place, the only suit which he can bring is to 
have the funds appRed to their original purpose, or to one of 
a similar character (k). 


[A] Jai Bansi v. Chattar. 6. B. L. R. 181; S. C. 13 Suth. 396; Sub nominee. 
Peet Koonwar v. Chuttur ; but see Act XX of 1863. [Native Religion^ 
Endowments], Phate v. Damodar, 3 Bom. 84 ; Ilori Daai v. Secy, of State, 
5 Cal. 228. 

[i] Juggiitmohini v. Sokheemoney 14 M. I. A. 289; S. C. 10 B. L. R. 19; 
S. C. 17, Suth. 41 ; Punjab Customs, 92. 

[X:] Mohesh Chunder v. Koylash, 11 Suth 443 ; Reasut v. Abbott. 12 
Suth. 132 ; Nam Narain v. Ramoon, 23 Suth, 76 ; Atty-Gen. v. Brodie, 4 M. 
1. A, 190; Mayer of Lyons v. Adv.-Gen, of Bengal, 3 I. A. 32; S. C. 26 Suth. 
1 See Act XX of 1863. Panchcowrie v. Chumsoolall, 3 Cal. 563, Brojomohun 
V. Hurrolall, 5 Cal. 700 ; see as to suits by devotees or others interested in 
Religious trust ; Radhabhai v. Chimnaji, 3 Bom. 27 ; Dbadpbale v, Gurav, 6 
Bom. 122. As to suits by or with tlie permission of the Advocate-General, 
sec Civil Pro. Code X of 1877, s. 539, XIV of 1882. s. 539. As to suits for 
the removal of the trustee on the ground of impoper conduct, see Mohun 
V. Lutchmun, 6 Cal, 11. 



THE LEGAL CONSEQUENCES OF MARRIAGE. 

{Extrdcta from the Tag ore Law Lectures, 

1878, pp. 113—196.) 

Marriage ia that law (Hindu Law) is not merely a con- 
tract but also a sacrament ; and the rights and duties of 
the married parties are determined solely by that law, 
and are incapable of being varied by their agreement. As 
Menu emphatically declares, ** neither by sale, nor desertion, 
can a wife be released from U husband.”* Following the 
spirit of this rule, the High Court of Bengal, in the case of 
Seetaram v. Muasamut Aheeree Heeranee, said ; ‘‘ It is con- 
trary to the policy of the law to allow persons by a contract 
between themselves to avoid a marriage on the happening of 
any event they may think fit to fix upon.”*f* 

The custody of an infant wife belongs, as a rule, not to her 
parents but to her husband. In the case of Kateeram 
Dokaneev. Muaaamut Oendhenee and otherayX Mr. Justice 
Markby observed : '‘The marriage of an infant being under 
the Hindu law a legal and complete marriage, the husband, 
XU my opinion, has the same right as in other cases to de- 
me ^d that; his wife shall reside in the same house with 
himself. I do not think that any Court can deprive the 
husband of his right except upon some tangible and de- 
finite grounds, which show that, under the special circum- 
stances of the case, the wife is absolved from this duty, and 
her parents or guardians from the duty of surrendering her 
to her husband ; and we cannot, in my opinion, say, without 
contravening the Hindu law, that infancy of a wife consti- 
tutes such a ground, though it might, 1 think, be right iu 
the case of a very young girl to require the husband to 
shov/ that she would be placed by him under the immediate 
care of some female member of his family.*' Where, how- 
ever, a Well-established custom exists ' for a child- wife to 

t 20 W. K. VJ' 


IX, 46. 




; 23 W\ K, ITS, 



THE LEGAL CONSEQUENCES OF MARKUGE, 


Remedyof the 
husband 
against in- 
fringemeut of 
marital 
rights. 


remain away from her husband, and not to come to live 
with him in his house until a certain event has occurred,* 
such custom has been recognized by the Court.* 

By the Acts relating to the guardianship of minors (Act 
XL of 1858, section 27, and Act XX of 1864i, section 81) it 
is provided that nothing in these Acts shall authorize the 
appointment of a guardian of the person of a female whose 
husband is not a minor. 

When the husband is himself a minor, his guardian 
would, as a rule, be also the guardian of the wife. This 
would follow from tho rule that after the husband’s death, 
hia’ nearest kinsman is the guardian of the widow in pre- 
^ference to her father or any of her paternal relations.f But 
in exceptional cases, the Courts, as representing the sovereign 
who is the universal guardian in Hindu law,J may allow an 
infant wife during the minority of her husband to remain 
under the guardianship of her parents in preference to that 
of her husband’s relations. 

Such being the rights which the husband acquires by 
marriage over the wife's person, the next question is how 
they are to be enforced in case of infringement, 

W1 icre the wife is an infant, and the husband seeks to 
ha^ e hor in his custody, the proper course is to proceed 
acc'rjling to the provisions of Act IX of 1861, The hus- 
baiiG may also by a civil suit obtain an injunction upon 
atjy person detaining his wife, to abstain from putting any 
obstruction in the way of the wife's returning to her 
husband ; but no order can be made upon such person 
direct ing him to send the wife to hor husbandll 

f ■» ' II ■ . ...i ■ ■■■■ ■■■ ■ II „ ,i 

* Suntosh Ram v. Gera Pattuck, 23 ; W. R., 22 ; see also Steele, pp 
29, 165. 

t Colebrooke’s Digest, Bk. IV, 13 ; Macnaghten’s Precedents of Hindu 
Law, Ch. VII, C’rscs i and iii. 

X Manu, VIU, 27, 28 ; Colebrooke’s Digest, B. K. V. 460 — 453 1 strange, 
71. 

Lall Nath Misser y. Sheoburn Pandey, *20 W. K., 90. ButSeeHurka 
8huukur v. Raeejee Miinohiir, 1 Boir., 353, 1 Morloy’e Digest, *288, pi, 11. 
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Where the wife is qualified by her age to perform her coiiju- Rcatitutionof 
gal duties, the proper remedy for the husband is a suit for rights, 
restitution of conjugal rights. It was at one time doubted 
whether such a suit would lie in the Civil Courts of India, 
and the ground for such doubt was the diflficulty of enforcing 
the performance of conjugal duties in their detail; but the 
point has been settled by the decision of the Privy Council in 
the case of Moonshee ^uzloor RuJieem v. Shumsoonnissa 
Beyum,* In that case the Judicial Committee observed: 

*‘Upou authority then, as will as principle, their Lordships 
have no doubt that a Mussulman husband may institute a 
suit in the Civil Courts of India for a declaration of hia right 
to the possession of his wife and for a seutence that she 
return to cohabitation, and that that suit must be deter- 
mined according to the principles of the Mahomedan Law. 

The latter proposition follows not merely from the impera- 
tive words of Regulation IV of 1793, section 15, but from 
the nature of the thing. For since the rights and duties 
resuUing from the contract of marriage vary in different 
communities, so, especially in India, where there is no 
general marriage law, they can be only ascertained by 
reference to the particular law of the contracting parties/' 

Though the case was one between Mahomedans, the rule 
laid down evidently applies miUatis inutandis to the 
Hindus, and it has been so applied.f But the form of the 
decree in such suits, and the mode of execiuing it, have 
been points for some controversy. It seems to have been 

sometimes held,| that the decree should direct the deli- 
very of the wife bodily into her husband's hands, and 
the language of article 34 of the second schedule of the 
Limitation Act (1877) which provides for suits for the 
recovery of a wife, might perhaps be referred to as favoring 

* 8 W. R., P C., 3 ; or 11 Moore’s Indian Aj^pcal®. ool. 

t Kateeram Dokanee v. Mussamut Gendhenee. 23 W. R.. 178, 

J Hurka Shiinker v. Kjieejee .Munohur 1 Uorr., .353, cited iu 1 Moray’s 
Pigest, 2$8. pi. 11. 
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such a view. But the provisions of the Limitation Law are 
no safe guide in such matters ; and it may now be taken 
as settled that the proper form of the decree should be this ; 
''that the plaintiff is entitled to his conjugal rights, and 
that his lawful wife, the defendant, be ordered to return to 
bis protection.”# 

Though, as a rule, either spouse i? entitled to a decree for 
restitution of conjugal rigl^ against the other, there are 

cases in which such decree will not be granted Thus, 

where a custom binding upon a particular class or caste is 

established, by which the husband is not to cohabit with his 

wife untill a second ceremony is gone through* * * § afier marriage, 

a claim for restitution of conjugal rights will not be enforced 

where such ceremony has been neglected.f 

How far cruelty and ill-treatment would be an answer 
to a suit for restitution of conjugal rights is an important 
practical question. Judging from the precept of Manu that 
even the worst husband is to be revered as a god,J it might 
seem that cruelty and ill-treatment would not excuse a wife’s 
non-performance of conjugal duties. But the Hindu law is 
not really so cruel. It excuses a wife who is averse from a 
husband who is a lunatic, or a deadly sinner, or an eunuch, or 
a person afflicted with any loathsome di8ease.§ Following 
this spirit of the Hindu law, the High Court of Bombay 
in one casell refused to decree restitution of conjugal rights 
in favor of a husband who was suffering from leprosy and 
syphilis. 

It is not every unkind act that would disentitle a hus- 
band to enforce his marital rights. The mere taking of a 


* Koobur KUaiisaraa v. Jan Khansama, 8 \V. R., 467 ; Chotiin Bebee v. 
Ameer Chund, 5 VV. R., 135. 

t Bool Chan4^ Kalta v. Mussamut Janokee, 34 W. R., 228;^il5 AV. R., 3S6. 

V. 154. 

§ Manu, IX. 70. 

(1 Bai Premkuvur v. BUika Kaliianji. 5 Bom, A. C. J., 209. 
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wife's jewels or the marrying of a second wife, has been held 
to be no bar to a Hindu husband’s claim for restitution of 
conjugal right.^ In Moonshee Buzloor liuheem v. SImmsoo- 
nissa Begum, their Lordships of the Privy Council observed : 
“ It seems to them clear that if cruelty in a degree rendering 
it unsafe for the wife to return to her husband’s dominion 
were established, the Court might refuse to send her back. 
It may be, too, that gross failure by the husband of the per- 
forHiance of the obligations which the marriage contract 
imposes on him for the benefit of the wife, might, if pro- 
perly proved, afford good grounds for refusing to him the 
assistance of the Court And as their Lordships have already 
intimated, there may be cases in which the Court would 
qualify its interference by imposing terms on the husband. ”f 

The question, w^hat constitutes legal cruelty sufficient to 

bar a claim for restitution of conjugal rights, has been very 

fully discussed by Mr. Justice Melvill in Yamuna Baiv. 

I^arayan Moreshvar PendeeX and the conclusion arrived at 

is, th. i^the Hindu law on the question of what is legal cruelty 

between man and wife would not differ materially from the 

English law ; that to constitute legal cruelty there must be 
actual violence of such a character as to endanger personal 

health or safety, or there must be reasonable apprehension 

of it ; and that mere pain to the mental feelings, such for 

instance as would result from an unfounded charge of infi-* 

delity, however wantonly caused, or keenly feltt would not 

come within the definition of legal cruelty. 

Where a husband bad ill-treated a wife on account of a 
favorite mistress, and had agreed to separate from the wife, 
and had refused her maintenance during the period of sepa— 

Jeebo Dhon Bsnyab v. Mussamut Sundhoo, 17 W. R., 622 j see also 
Verasvaxni Chetti c, Appasvami Chetti, 1 Mad., 375 ; Sitanath Mookerjee 
V. Sreemutty Haimabutty Dabee, 24 W. R., 377. • 

t 11 Moore's Indian Appeals, 615 j 8 W, R., P, C., 16, 

I li L. R., 1 Bom., 164. 
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ration, it was held that he was not entitled to insist upon 
restitution of conjugal rights.* 

Conjugal infidelity in a wife would bar her claim for res- 
titution of conjugal rights. The Hindu law allows a dis- 
loyal wife k) be forsakeD.f 

A party who has renounced Hinduism is not entitled to 
enforce a claim for restitution of conjugal rights against a 
husband or a wife who remains a'jtlindu. The Hindu law 

ft 

allows one to forsake a degraded husband, or a degraded 
wifojJ and degradation from caste is a natural consequence 
of apostacy. Act XXI of 1850 by enacting that loss of caste 
or change of religion shall not inflict on any person for- 
feiture of rights or property, seems to throw some doubt on 
the point. But the remarks of Mr. Justice Campbell in 
Muchoo V, Arzoon Sahoo^ go a great way in support of the 
rule stated above. After holding that the right to the cus- 
tody of children is right within the meaning of Act XXI 
of 1850, the learned Judge observed : 

“ The pleader for the appellant further argued that no one 
can be permitted so- to use his right as to deprive any other 
person or persons of their rights. For instance, he says, a 
husband who becomes a Christian will not be permitted to 
claim the person of a wife who remains a Hindu. This is 
so far true ; and in this case, the claim to wife was right- 
ly dismissed, but was, I think, dismissed simply for the 
reason thaf^ admitting the husband’s primd facie claim to 
the custody of the wife, that claim may be defeated by a 

reasonable plea. If a wife pleads that her husband beats 
and ill-uses her in such a way that she cannot reasonably 
be required to live with him, and that plea is made out, 
doubtless the Court will not enforce a restitution of conju- 
rights. So al^o, if she pleads that the husband, by 

^ - - . T ' J — - ^ — — ' III 

« 

* Moola V. Nundy and Mussumat Poonia, 4. N.-W, P., 109, 
t Colebrooke’s Dig:e8t, Uk, IV, 79, 8D. 
t Colebrooke’s DigeBt, Bk. IV, 58, 62, 151. 

5. W.R.,2H0. 



THE LEGAL CONSEQUENCES OF MARRUaR 


218 


change of religion, has placed himself in that position thafe 
she cannot live with him without doing extreme violence to 
her religious opinions and the social feelings in which sho 
has been brought up, and in the enjoyment of which she 
married, that plea would also be a good plea/’ 

So, Sir Adam Bittleston ou one occasion said 

''So far, however aa Hindoo law is concerned, it seems to 
Ike enough to say that, in my opinion, a Hindoo* married 
woman who deserts her husband, becomes a convert to Ma- 
homedanism, and adopts the habits and lives as the wile of 
a Mussulman, is altogether out of the pale of Hindoo Law ; 
that she ceases to have any recognized legal status according 
to that law, which (jounta her as one dead, or at least recog- 
nizes her existence only as an object of charity. This is not 
inconsistent with such passages as that cited from Manu : 
'That neithfei. by sale nor desertion can a wife • be re- 
leased from her husband which certainly have reference to 
persons still within the pale of Hindu law. It seems to 
me, however, at variance with the spirit of Hindu Law, to 
hold that it concerns itself with a Woman in such case, as 
far as to impose on her any obligation not to marry again, 
provided the second husbvMd be not a Hindu ; and if she 
does marry again, the validity of^ that marriage must, I 
think, depend upon the law of the sect to which she has 
become a convert.” * 

But I must tell you that the decisions of our Courts have 
not been uniform on this point. Thuafin one case,*!’ Sir W* 
Burton is reported to have ordered the wife of a converted 
Brahman to be restored to him upon habeas corpas\ and in 
another case,J the Agra Sudder Court held that loss of caste 

* B«haied Beebce o. Lokoya Beebee, 1 Nolt^n’8 LeadtJig Cases on Hindu 
Law, 12. . , 

t the Wife of P. Sroenevassa, 1 Norton’s Leadins: Gases on Hindu 
Law, 13. 

* Mnssnmat J^miirtee v. Nirmul, N. W. P. Rep., 1804, p. 685. 
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by a husband could not dissolve his .narriage, or bar hi$ 
claim to the possession of the wife's person. 

Considering, however, the feelings of those who really 
profess the Hindu faith, it would be a matter of extreme hard- 
ship, to say the least, to enforce restitution of conjugal rights 
in such cases ; and I should therefore venture to affirm that 

the view taken by Mr, Justice Cambell is the proper view 
of the matter. 

The case in which a Hindu husband or wife becomes a 

convert to Christianity, is provided for by Act XXT of 1B66, 

Under that Act, a convert can sue a native husband or wife 

for conjugal society, and in case of refusal by such husband 

or wife to cohabit with the convert, on the ground of change 

or religion the marriage between the parties shall be declar- 
ed dissolved. 

For suits for the restitution of conj\igal rights, the period 
of limitation is two years, from the time when such restitu- 
tion is demanded and refused, the party refusing being of 
full age and sound mind.* 

Adultery and acts of adulterous inclination being crimes 
in Hindu law, it is maintained by Macnagbten, Colebrooke) 
and Ellis, that an action for damages will not lie against the 
wrong-door.-f- The last-named authority observes that though 
it is no doubt equitable to allow the husband to recover 
his marriage expenses against the seducer, yet there is no 
such remedy prescribed by the Hindu law, and that such cases 
ought to be governed only by that law. Sir T. Strange was, 
however, of a contrary opinion. According to him, a civil 
action for criminal conversation would lie, the case not being' 
one which is to be governed by the Hindu law.J He cites a 
case in which the Pandit's opinion allows the plaintiff to re- 
cover his marriage expenses from the adalterer.§ The Bom- 

— — . — t — - 

• Act IX of 1872, 2nd Schedule, No. 42; Act XV of 1877, 2nd Schedule, 
No. 35. 

t Madnafjh ten's Principles of Hindu Law, p. 61 ; 2 Strange, pp. 49*44. 

Z 1 Strange's Elements of Hindu Law, p. 46‘. 
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bay Sadr Court in one case awarded damages to the- plain tiff 
who sought to recover his wife from the defendant who had 
enticed her away ; * and in Soodasun Sain v. Lockenauth 
Mullick, reported in Montriou’s Oases of Hindu Law, p. 619, 
the Supreme Court of Calcutta held, that a civil action for 
criminal conversation was maintainable between Hindu part- 
ies. With reference tew the special, damage to be alleged in 
such cases, the learned editor in 'a note remarks ; ‘'It wai 
suggested that in the case of a Hindu plaitiff, the loss of 
caste, or pollution of the zenana, and the like, might be laid 
as special damage in the declaration. In the instance of a 
koolin brahmin with 100 wives, some of whom he may never 
have seen more than once, the allegation of the loss of the 
wife’s society w’ould not perhaps be strictly applicable.” 

The next point for notice is the capacity of parties to Remarriagt 
marry again during the continuance of a former marriage. 

In this respect the Hindu law is, no doubt, very much in 
favor of the stronger sex. 

It prohibits the wife to marry again during the lifetime 
of the husband ; and even after his death, she was not, until 
the passing of the Widow Marriage Act, considered competent 
to remairy.t And even where there is a custom among the 
lower castes for a wife to contract a second marriage, called 
a natra or pat, during the lifetime of the husband, on per- 
mission obtained from a punchayct of her caste, the 
Courts of British India have refused to recognize such custom, 
on account of its being immoral and opposed to the spirit of 

the Hindu taw, and have held the parties to such remarriage 
liable to punishment under the Indian Penal Code, as guilty 
of offences relating to marriage.J Where, however, a Hindu 

• Huika Sbunkar v. Raeejee Munohnr, 1 Borr. S53, cited in 1 Morley*s 
Digest, 288, pi. 11. • 

t See the texts cited in Vidyasagar’s 2nd IJract on Polygamy, pp. 100 — 

109, 199—204 ; see also Udvahalattwa. Inst, of Raghunanaana, Vo\. II, pp. 

62, 63 ; Shama Churn’s Vyavastha. Darpana, p, 647 ; Maim V. 167. • 

X Se Steele, pp. 159. 16S ; Reg. v. Karsan Goja, 2 Bom., 124 ; Uji y. Hat hi 
Ualu, 7 Bom.. A, C. J., 133 ; Reg. v. Sambhu Ragbu. L L. lU, 1 Bom*, 347. 
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Remarriage 
of a convert 
to Christiani- 
ty relapsing 
to Hinduism. 


Divorce al- 
lowed by cus- 
tom in some 
cases. 


married woman deserts her husband, becomes a convert to 
Mahomedanism, and marries again, her case will not be 
governed by the Hindu law which regards herasdead.^ So 
where either party becomes’a convert to Christianity, and is 
repudiated by the other, the convert may obtain a decree 
declaring the marriage dissolved, and then by Act XXI of 
1866, section 19, the wjfe, whethe- a convert or a Hindu, 
shall be competent to marry again, and the issue of such 
remarriage is declared to be legitimate, notwithstanding 
any provision of the Hindu law to the contrary. 

A somewhat curious case once arose regarding a Hindu’s 

right of remarriage. A Hindu who had become a convert 

to Christianitj^ and had married according to the Christian 

form, became again a professing Hindu, and manied a 

Hindu woman in the Hindu form ; and the question was 

raised whether for this he had been rightly convicted 

of bigamy. The High Court of Madras answered this 

question in the negative, on the ground that the second 

marriage was not void by reason of the wife by the first 

marriage being still alive, as the Hindu law which governed 

the prisoner’s second marriage, would ignore the first 
marriage altogether.f 

But though not allowed by the general Hindu law, 
divorce and remarriage of a divorced wife are in some cases 
permitted by custom.^ Such custom, however, prevails only 
among the inferior classes, especially in the Bombay Presi- 
dency ;§ and disputes concerning this subject are generally 

settled by punchayete or caste assemblies. But .it has been 
held that the Courts are not bound to recognize the author- 
ity of the caste to declare a marriage void, or to give per- 
mission to a woman to remarrv.i! 

■■■ ■ ■■i.i. ■■ '■■■ ■- — ■■■■■■■ — ■_■■ « ■■■ ■■ mf. ,, , , .1 H., I I .1, ill , 

* See Kahincd Beodee v. I^keya Beebee, 1 Norton's Leading Cases, p. 12. 
t 3 Mad., App'^VCriminnl 5ases}, vii. 

X See Kudomec Doppcc v. Joteeram Kolila,’!. L, U.. H Cale,. 305* 

$ 1 Strange, n2. 

(I Reg V. Sanibhu Raghu, 1. L. K-. I Bom., So2, 
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The j^round upou which such divorce is most cooimouly 

gractedi is the mutual cooeent of the husbaod and the wife^ 

the former grantiog the latter a char chitti, or letter of re» 

leasers Other grouods are mentioned by Steelef as justifying 

divorce among the inferior castes in Bombay, and these 

grounds are, impotence of the husband, continual* quarrel^ 

habitual ilUtreatment, and any irregularity rendering the 

marriage ab initio null and void. Our Courts have accord- 
iogly held that with some castes divorce is allowable in case 
of ill-treatment.J 

But the prevailing"practice has been not to recognize the 
validity of any divorce obtained without the consent ,of the 
husband, § In Beg v. Karsam Ooja.W which is the leading 
case on the point, the prisoner Karsan Goja had married 
and cohabited with one Rapa, a married woman, who had 
repudiated her former husband without his consent. There- 
upon Karsan was tried for adultery, and Rupa for marrying 
again in her husband’s lifetime, and their defence was, that 
by the custom of their caste, a woman might, without the 
consent of her husband, leave him and contract a valid 
marriage, called natra, with another man. They were both 
convicted, and the High Court of B )mbay, in upholding the 
convictions, observed : We are of opinion that such a caste 
custom as] that set up, even if it be proved to exist, is 
invalid, s being entirely oppo.sed to the spirit of the Hindu 

law ; and we hold that a marriage entered into in accord- 
ance with such a custom is void.” The same principle has 

been followed in several subsequent cases.y 

Though theTEIindu law does not allow divorce, it is not 


• Sttele, p. 197. t PP- 1^8. ir>9. 

t See Kasecram Kriparam v. Umbaram Hurec Chanfl, I Borr., 387 ; 
Kl 'ee Dhoollub v. Ruttun Baee Ibid 410, cited in 1 Morlej’s Digest, 289, 
pis. 14, Ho. 

§ See Dyaram Doolubh v* Baee Umba. 3 Morley s Digest, 181, pL I ; 1 
W. & B., 92. ♦ 

11 2 Bom., 117. • 

f Khemkor v. Amia Shankar, 10 Bom.. 381 ; Rahi v. Govind, 1. L. R,, 
.. 116 ; Narayan Bharthi v. Laving Bharthi, 1. L. Pv . 2 Bom.. 140. 
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which justify 
desertion of 
the husband. 


Change of 
religion a 
ground for 
desertion. 


SO unreasonable as to compel married parties to live to- 
gether as man and wife under all possible circumstances. 
In certain cases, as you have seen already, either spouse 
is permitted to resist the claim of the other for restitution of 
conjugal rights. This separation, called in Hindu law deser* 
tion (tyag)f differs from divorce as ordinarily understood, in 
this, — that however grave or permanent the cause of the 
desertion, and however solemnly and irrevocably it may 
take place, it can never have the efiecfc of dissolving the 
marriage tie completely, so long as both parties remain 
Hindus.* 

Among other causes which justify desertion of the hus- 
band by the wife, may be mentioned cruelty of the husband, 
and his laboring under loathsome and contagious disease.*!' 
These have already been considered in the preceding 
lecture. 

Change of religion in either spouse would justify deser- 
tion by other, and Act XXI of 1850, as I have already ex- 
plained, would not interfere with such desertion.^ In such 
cases, the convert partner is regarded in Hindu law as 
civilly dead.§ In the converse case, which is extremely 
rare, of a Hindu convert to Christianity or other faith, re- 
turning back to Hinduism on performance of the necessary 
expiation, it has been held that the Hindu law wouid alto- 
gether ignore the marriage of the party, contracted while a 
convert, and would authorize his marriage with a Hindu wife. II 
This decision, we arc told by Sir Henry MainelT in his 
speech on the Indian Divorce Bill, has been the cause of 
the insertion of the provision in Act IV of 1869 (section 10) 
to the effect that a Christian wife may obtain divorce from 


» See Manu, IX, 46. 

t See Yamuna Bai v. Narayan Moreshvar Pentl^e. I. L. R., 1 Born., 164 ; 
Bai Prem Kuuar v Bhik.*! Kallirauji, 5 Bom , A. C. J., 209. 
t See MuDchoo v. Arzopn Sahoo, ti W. U , 23.) 

§ Rahmed Eoebee v, flokeya Beebce, 1 Norton’s Leading Cases on Hiada 
Law, 12. 

II 3 Mad. (Criminal Cases), App., vii. 

^ Supplement to tlie OazettfQi tndht bu* Mareb <», 1809, p. 59.). 
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her husband by reason of his change of religion and subse- 

, quent marriage with another woman. 

Act XXI of 1866 has made some important provisions for 

dissolution of marriage when either spouse becomes a convert 

to Christianity. It authorizes the convert to sue his or her 

non-con verted partner for conjugal society, and it gives the 

latter the option of agreeing or refusing to cohabit with the 

former ; and in case of his or her refusal on the ground of 

change of religion, it directs the Court to declare the marri- 
age dissolved. 

The position of the wife who law^fully deserts her husband, 
or is lawfully deserted by him, is in some resepects rather 
anomalous. So long as both parties remain Hindus, deser- 
tion does not dissolve their marriage.* 

In the case of desertion of the husband by the wife, she 
must remain under the care of her grown-up sons, if any, 
or under the care of other kinsmen ; for her state is one of 
perpetual tutelage.^ As a rule, she is entitled to mainte- 
nance from her husband. Where degradation of the hus- 
band is the cause of desertion, the Hindu law, which ex- 
cludes the degraded husband from inheritance, imposes upon 
the person taking his share of the patrimony the obligation of 
main Gaining his wife if chaste ; J and now as by Act XXI of 
1850 degradation or loss of caste no longer occasions any 
forfeiture of rights or property, it would follow that the 
wife is entitled to maintenance from her degraded husband, 
though she may not live with him. 

When change of religion by the husband is the cause of 
desertion, the case seems to stand on somewhat diflferent 
grounds. Change of religion, as observed by the Judicial 
C^'nmitiee in Abraham v. Abraham, § would release the 

convert from the trammels of the Hindu law ; and his 

? # 

i * Manu, IX, 46. t Manu, IX, 8. , 

t Mitakehara, Ch. II, Sec. X, 14 ; Dayabhaga. Ch. V, 19. 

§ 1 W. R. (P. C.), 5. 


Act XXI of 
1866. 


Position of 
the wife who 
deserts or is 
deserted by 
her husband. 
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rights and duties would have mainly to be determined by 
the law of the sectf'to which he becomes a convert ; and 
such law in some cases, as where the conversion is to Maho- 
medanism, would declare the former marriage dissolved.# 
Nevertheless, the adoption of a new religion ought not to 
have the effect of sweeping away all existing obligations. 
Considering that, by Act XXI of 1850, the Hindu convert is 
no longer to be deprived of his rights or property by reason 
of change of faith, and considering the feelings and the 
helpless condition of the Hindu wife, and the prohibition 
against her remarriage, it would be a matter of extreme 
hardship if she is to be deprived of her right to claim 
maintenance from her husband, whom, owing to her 
religious feelings, she may be obliged to forsake. The 
question is not one of Hindu law, but involves important 
general principles. The decision of the Madras High Court 
reported in 4 Mad. H. C. Rep., page iii, may be referred to, 
as favoring the wife’s claim in such cases. 

The case of conversion of the husband to Christianity has 

been expressly provided for by the Legislature. You have 

seen that the convert husband may, under Act XXI of 1866 

sue the Hindu wife for conjugal society, and in the event 

of her persistent and voluntary refusal to cohabit with him 

on the ground of his change of faith, a decree may be passed 

declaring^ their marriage dissolved. After such decree, the 

wife, it seems,, can have no claim for maintenance against her 

husband. The Act, however, on the whole, deals, equally 

with both parties, and it contains the following important 
provision : — 

When any decree dissolving a marriage shall hare been 
passed under the provisions of this Act, it shall be as law^ 
fill for the respective parties thereto marry again as if the 
prior marriage had been dissolved by death, and the issue 
o£x any such remarriage shall be legitimate, any Native 

* Heilajft. Bk. II. Ch. v. 
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law to the contrary notwithstanding. Provided always that 
no minister of religion shall be compelled to solemnly^ the 
marriage of any person whose former ma^'riage nid} • have 
been dissolved under this Act, or shall be liable to any 
suit or penalty for refusing to solemnize the marriage of 
any such person/' (Section 19.) ' ' 

This, you will observe, is the only case in which a Hindu 
wife can obtain a complete divorce, being permitted not only 
to forsake her husband, but also to contract a valid and 
legal remarriage. But as such marriage cannot possess the 
sacramental character of the nuptial rite in the eye of the 
Hindu, and as the reproach of being a twicc-married woman 
would still attach to th® wife, this permission of remarriage 
is seldom if ever availed of. 

A wife deserted by her husband is still entitled to some 
maintenance, even when the causes of desertion is her 
infidelity to the marriage bed. But in this last-mentioned 
case, her maintena*nce is limited to what has been called a 
starving maintenancey being mere food and raiment,^ and is 
allowed only when she ceases to live in adultery. 

Tf she is deserted by reason of her degradation, she is 
directed to dwell in a hut near the family house.f When 
her change of religion is the cause of desertion, she 
would no longer be bound by the rules of the Hin^ju law, and 
her legal position is to be determined J^y the law of the sect 
to which she becomes a convert.:!; If she embraces Christianity, 
the provisions»of Act XXI of 1866 would enable her to marry 
again, after obtaining a decree for dissolution* of her former 
marriage. 


* See Colebrooke*8 Digest, Bk. IV, 81—83 ; HonAmma v. Tiruanna Bhat, 1, 
L. R., 1 Bom^, 559. t Manu, XT, 185. 

t See Rahmed Beebeo v. Rokeya Bcebee, 1 i^orton’s Ltpading Casc% on 
Hindu Law 12. 
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SUCCESSION TO THE PROPERTY 
OF PROSTITUTES. 

* (Tagore Law Lectures, 1878, pp. 403 — 

The earliest reported case on the point is that of Tara- 
niunnfe Dassee v. Motee Biineanee,^i> a Bengal case. lu 
that cas (4 a woman, who had lapsed into prostitution, having 
died leaving two prostitute daughters born after her 
degradation, and another daughter born in lawful wedlock, 
the last-named daughter, guardian on behalf of her minor 
sons, sued the other daughters to recover her mateinal estate. 
The Sudder Court put the following question to the Pandit: 


“If a Hindu woman, who is an outcast in consequence of 
living by prostitution, die, and leave three daughters, one 
a married woman, and mother of several children, and 
respectable ; the other two, prostitutes, who lived with the 
outcast mother, arid had all things in common with her : 
which will inherit the mother’s property?” The Pandit 
replied: — “The two prostitute daughters alone inherit what- 
ever the mother may have left; because the relation of the 
married and respectable daughter to the outcast mother 
has been severed.” Upon receipt of this reply, the Court 
affirmed the judgment of the Principal Sudder Ameen who 
bad dismissedethe plaintiffs claim. The opinion given by 
the Panditirin this case was recognized as correct by the 
High Cour,t of Madras in Myna Bai v. Uttaram, in which 
the Court observed :*|r — “The Doctrine of Mr. Justice 
Strange in section 363 of his Manual is fully borne out by 
a dictum iut the case quoted.:|: It was a ^ suit by the 
daughter, born in wedlock of a mother, who afterwards 
lapsed into prostitution, to recover from the daughters 
born in prostitution the property of the mother. The 


• 7 Sel. Rep:, 273. 
t 3 Mai., 202. 

X Taramunee Dassee v.’Motec Buneanee, 7 Bel, Rep.. 273. 
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Court held the plaintiff’s title not made out, because the 
conduct of the mother had entirely severed her from her 
natural family, so that the plaintiff, the daugliter born in 
wedlock, could not succeed to her. There is also the dic- 
tum that the prostitute daughters are entitled to succeed, 
but the plaintiff’s case failing this was not actually neces- 
sary to the decision. In Madras too it has never been 
doubted that the childT’en of the porstitute succeed to the 
property of their mother. We have been unable to fmd the 
least authority either in the books or in practice, for an 
opinion of Mr. Justice Strange, that the children must be 
adopted children. The decisions upon the questions are not 
numerous, as indeed they seldom are, upon points so well 
established as to leave to the reckless litigants of this 
country no hope of benefit from contesting them. The 
newspaper report of a case in the Iligli Court of Bombay 

contains the opinion of the Judges, in a case which did not 

* 

call for it, that the Courts in future ought not to under- 
take the settlement of questions of inheritance between 
persons of the prostitute class and tiieir offspring, whether 
natural or adopted. The Court however, admitted that 
their o?/n"precedents were in favor of doing so. The case 
was there one of an adopted daughter, and of course there 
would be much reason for contending that there was an 
intention to bring up the child, when so adopted, to prosti- 
tution. Even, therefore, if the case could be ciwisidered an 
authority, it would be none upon the present question. 

‘'Our reasoning, therefore, is, that there is no authority 
against the*existence of heritable blood between the woman 
and her illegitimate offspring.” 

In the case of KamaJcslti v. KagarathnaTii,* the ques- 
tion was raised whether on the death of one of two sisters, 
to whom the office of dancing-girl fo a pago^ had passed 

* 5 Mad, 161. 
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by right of successsion from their mother, the share of the 
deceased sister devolved on her daughter (the plaintiff) or 
the office with its emoluments passed in their entirely to 
the surviving sister (the first defendant). The Court in its 
judgment said; — 

“ There is no doubt that in Madras the issue of a dan- 
cing-woman are her legal heirs, and the Hindu law of inherit- 
ance appears not to warrant any distinction between the 
descent of her property and the descent of paternal property, 
except that daughters are placed before sons in the order of 
succession as in the case of the succession to stridhanunii 
and this without any qualification. Now as the property in 
dispute was not stridhanum of the plaintiffs mother and her 
sister, the 1st defendant (and for this position the recent 
decision of this Court in Sengamaihammal v, Valayuda 
Mvjdaliy 3 Madras H. 0. Reports, 312, is a direct authority), 
the general rule must, we thinh, be considered to be that the 
children of dancing- women take by descent the estate of co- 
parceners in their mother’s property ; their daughters as a 
class first, and on failure of daughters their sons as a class. 
There would not be a doubt about this being the nature of 
the estate in the case of sons succeeding, and in reason and 
principle we can see nothing on which to found any distinc- 
tion as to the estate of inheritance which daughters take. 

The ordinary law of inheritance must, it appears to us, 
govern in b^th cases alike. 


“ The objection on the part of the appellant that the Ist 
defendant and her sister took a joint estate with rights of 
sui vivorship, was sought to be supported by an argument 
of aapiogy drawn from the rules of inheritance in the cases 
of several widows being heirs and of the succession of 
several daughters to the stridhanum of theit mother. We 
are not prepared to lay down that in the iatter case the 
right of survivorship to the exclusion of the children of a 
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deceased sister exists, but assuming that it does, the argu- 
ment appears to us to be of no force. There is obviously 
no analogy between the present case and that of widows 
inheriting the estate of their husband ; and as to the law of 
succession to stt^^idhanum we think it a suflScient answer 
that it is a peculiar law, and its positive restriction to 
maternal property acquired in a particular manner precludes 
its being extended by analogy to a widely different kind 
of maternal property ; the descent of which may be regulated 
by the ordinary law of inheritance.” 

From these cases it would appear that the rights of 
children of dancing-women to inherit their maternal pro- 
perty has been recognized by our Courts. The law on the 
subject has been summed up by Strange in his Manual of 
Hindu Law,* thus : — 

I. — ‘‘ The property of a dancing-girl will pass to her female 
issue first, and then to her male, as in the case of other 
females.” 

II. — “ On failure of issue, the property of a dancing-girl 
will go to the pagoda to which she is attached.” 

III. — With prostitutes, the tie of kindred being broken, 
none of their relatives who remain undegraded in caste, 
whether offspring or other inherit from them.” Their 
issue after their degradation succeed.” 

In Cunningham's Digest of Hindu Law+ the broad rule 
is laid down that ” the succession to dancing-women is the 
ordinary succession of Hindu heirs to family property, 
except that daughters are placed before sons in the order 
of succession.” It is true that this is opposed to the second 
of the above rules quoted from Strange, which is based 
upon the opinion of the Sndder Par^dits ; but it is sup- 
ported by the ruling of the Madras High Court in the case 
of Kamakshi v. N^agaratfinam just referred to. Moreover, 
the correctness of the rule laid down by Strange seems 
open to question. There is nothing in the Hindu law in its 
support, the only escheat which that law allows, being one 
in favour of the Crown ; and the ^rule can therefore be 
maintained only on the ground of its being baseTl upon usage. 

V. S9, Sec. 361, 863. t 
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BASTARD’S RiaHT TO INHERIT. 

{Tagore Law Lectures, pp, 166 — 168.) 

The positioTi of illegitimate childreo in the Hindu law ia 
somewhat different from. their position in the English law. 
In the latter system, the bastard is regvded as a Jilim 
oiullius, a son of nobody ; and for purposes of inherit- 
ance, he has no legal relationship with any one in the 
ascending or the collateral line, and his 6nly relations are 
his own legitimate descendants.* * * § In the Hindu law the 
illegitimate son of regenerate man is always excluded from 
inheritance; but in the case of a Sudra, the illegitimate 
son of a particular description, namely , the son born of an 
unmarried female slave or slave s female slave, inherits his 
father’s property ."f This special rule in the case of Sudras, 
which Sir T. Strange^ attributes to the contempt in which 
they are held by the Hindu law is deduced by the leading 
commentators of all the schools from the following texts : — 
“ A son begotten by a man of the servile class on his 
female slave, or on the female slave, of his slave, may take 
a share of the heritage if permitted : thus is the law estab- 
lished. (Manu, IXirl79.) 

Even a son begotten by a Sudra on a female slave may 
take a share by his father’s choice.” (Yajnavalkya, II, 133.) 

It has been sometimes main^-ained that the authorities 
would support the broad proposition that a Sudra’s illegi'i- 
mate son of every description would inherit to his 
father :§ and a slight inaccuracy which occurs in Cole- 
brooke’s translatioa of the Dayabhaga (Chap. IX, 

• Stephen’s Commentaries, Bk. HI. Ch. IIf.’5thed., Vol. II, 311. 

+ Mitakshara, Ch. 1, Sec. XI 1, 1—3 ; Dayabhaga Ch. IX, 28—31 ; Vya- 
vahara Mayukha, Ch. IV, Sec. IV, 29 — .32; Macnaghten’s Precedents of 
Hindu Law, p. 15 note ; Chouturya Run Murdun Syn v. Sahub Piuiuhad 
Syn, 4 W. R. (P. C,), 132 ; 1 Morley. 310, pis. 44-^67 ; Datti Parisi Navndu 
V. Datti Bangar^ Nayudu, 4 Mad., 204. 

t I Strange, 69. 

§ I Strange, 69 ; Pandaip Telaver v. Puli Telaver, 1 Mad., 478 : but see 
the judgment of the Privy Council in that case, 12 W. R. (P. C.). 41, 



bastard’s right to inherit. 


227 


favors such a view. But Mr. Justice Romesh Chunder Mitter, 
in his elaborate judgment in Namin Dhara v. Kakhal 
Gain* * * § has clearly pointed out this error, and deduced the 
correct rule given above, after a full examination of the 
authorities on the subject. 

The meaning of the term female slave (dasi) in the abovo 
rule, has been the subject of much contention in our Courts, 
and the authorities are not unanimous on the subject. They 
seem, however, to favor the view that a female slave' hero 
means not necessarily a slave bought or taken captive but 
includes a continuous concubine, provided that the inter- 
course is neither adulterous nor incestuous,')’ The case of 
Rahi V. Govinda Valad Teja\ may be referred to for a full 
exposition of the meaning of the term dasipntray and of tho 
law relating to the rights of an illegitimate son. 

The question how far one illegitimate branch can inherit 
from another was raised in the case of Myna Bai v. Uttaram» 
The facts of that case were somewhat anomalous. An 
Englishman had two sons by a Brahman married woman 
who had deserted her husband and livecj^ in adultery with 
him ; and upon the death of one of these sons, the other 
claimed his estate as his heir.. The Privy Council heldij 
that the parties had been rightly considered to be Hindus 
but remitted the case to India for further investigation as to 
collateral heirship under the peculiar circumstances of the 
case. Thereupon the High Court of MadrasIT held that 
illegiraate sons could inherit the property of their mother 
and of one another. 

• 23 W. R., 334 ; IJL. R., 1 Calc., 1. 

t Muttusamy Jagavira Yettapa Naikar v. Venkataeubha Vettia, 2ma'i., 
293 ; and the same case on appeal to the Privy Council, 11 W, R. (P. C.), 

6 ; Datti Parisi Nayuduv, Datti. Beiigaru Nayiidu, 4 Mad,, 204 ; Vencata* 
fhella Chetty v. Parvatham, 8 Mad,, 131. ^ • 

1 1. L. R., 1 Bom., 97. 

§ 2 W. R. (P. C.), 4. %2 Mad , 196. 
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MAINTENANCE OF PARENTS: 

( Tagore Law Lectures j 1878. p, 175, ) 

Maintenance Ic the Hindu law, the son is as much bound to maintain 
of parents, parents, as the father is, to support his infant 

children.* 

If the latter duty is necessary, to be enforced for the 
preservation of our race, the forme,^ is equally necessary to 
be enforced for its happiness. The comprehensive character 
of the Hindu law of maintenance, which extends its protec- 
tion not merely to the wife, the children, and the parents, 
but also to a number of other relations, has been sometimes 
cried down as inevitably tending to foster habits of indolence 
and dependence. But competent judges have justly com- 
mended it ; and apart from sentimental considerations, it 
should be borne in mind that it is this law and the morality 
by which it is supported, that have saved our Government 
the trouble of enforcing that complicated system of poor laws, 
which is a social necessity in other countries. 

According to Mr* Mayne, the parents, including the step- 
mother, and mother-in-law, are entitled to maintenance.f 

• Colebrooke’s Digest, Bk, V. 7*7 ;I Macnaghten’s Precedents of Hindu 
Law, 113—115. 

t CO 2 W. M&cN. 113, 118 ; W.& B., 88, 92 ; jper Norman 3 , Khetramani 
V. Kashinathf 2 B, L, R. (A. C. J.) 15 ; S. C. 10 Suth, (F. B.) 93 ; Coop- 
pummal v. Rookmany. Mad, Dec. of 1855, 238. Per ourUm, Savitribai v. 
Luximibai 2 Bom 697. 



EXAMINATION aUESTIONS 

WITH 

APPROPRIATE ANSWERS. 

{See Cu^^'ie's Law Edtamination Manual^ -I to ^3 

1. Q. (cfc) On what are the laws of the Hindus, civil an ^ 

religious, believed by them to be founded. On 

what do the lules of law which at the present day 

govern the lives and property of the Hindus depend, 
(c) To whom does the Hindu law appl 3 \ {d) And 

under what circumstances does a man cease to be 

amenable to it ? 

A, (a) On revelation, a portion of which has been pre- 
served in the vorj’^ words revealed, and constitutes the Vedas, 
esteemed by them as Sac7'ed Another portion has 

been preserved by inspired writers, who had revelations pre- 
sent to their memory^, and who have recorded the holy pre- 
cepts for which a divine sanction is to be {^resumed. This is 
termed smviti, recollection (remembered law), in contradis- 
tinction to sruti, audition ("revealed law), (b) They depend 
partly upon th^ doctrines received by the various schools 
of interpretation of the sacred text, and partly upon the 
usages which have obtained in particular classes^or localities 
and are adapted to existing habits and customs, subject to 
such modifications, changes, and improvements, as have been, 
from time to»time, inroduced during the last century by the 
action of the English Legislature and the decisions of Eng- 
lish Courts, (c) The Hindu law has Obligatory force only 
upon those who are Hindu both by birth and by religion, (d) 
When a Hindu changes his religion, a^ad shows, J)y his course 
of conduct after such change what rules and customs he^ has 
adopted, he is released from the Hindu law% and thenceforth 
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governed by the law and usage of the class with which he 
has associated himself. (Abraham v. Abraham, 9 Moore’s 
India Appeals, 227.) 

2. Q. (a) Is the Hindu law a personal or a local law ? 
(b) Has a Hindu a freedom of choice as to the parti- 
cular “ shaster” by which he will be governed ? (c) Can 
he import into any country to which he migrates the 
particular law of his own tribe ? (d) And What is 
the presumption of law as to his having retained or 
changed the shasters'* of his birth. 

A (a) A personal, not a local law ; (6) yes ; (c) yes ; (c?) 
the governing circumstance to be attended to in deciding by 
what law he is bound, being the intention, as manifested by 
the character of the purohib, ceremonies and usages which 
he, or his descendants after him, retain about him. The 
real test to be applied is, by what “ shastera'* the customs 
and rites of marriages and funerals are conducted. Occasional 
and daily religious services may be changed without effecting 
a corresponding change in a Hindu’s legal liabilities.) (Koo- 
mudchunder Roy, u Seetakant Roy, Suth. F. B. 75 ; Ranee 
Pudmavati u Baboo Doolar Singh, 7 S. W. R., P. C., 41 ; 
Cowell’s Hindu Law, vol. i., pp. 3 to 6.) 

3. Q. What are the chief characteristics of the Hindu 
community at the present day ? 

A. An aggregation of families rather than of individuals. 
Communali£y and co-ownership, and its divisions into four 
great castes, parcelled out by reference to the principles of 
f 1) Religion, (2) War, (3) Industry, (4) Servitude. (Cowell’s 
Hindu Law, vol. i., pp. 66 to 8.) 

4. Q. How many sehools of law exists at the present day ? 

Name them. 

A. Five : (1) Bengal, (2) Mithila, (8) Benares, (4) Maha- 
reshtra, and ( 5) Dravida. But according to Mr. Mayne, there 
are properly two schools: the Bengal and the Benares. 
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5. Q What are the authorities fallowed by the respecti^o 
schools ? 

(1) The Dayabhaga with its recogoized commentaries, 
the Dayatatwa, and the Dayasangrahay are the peculiar 
au thorites of the school of Bengal (2) In Mithila, the 
Vivada Chintamoni and other works are especially followed. 
(3) The school of Benergs is chiefly governed by the Mitak- 
shara, whose authority is fortified by the works of Mitra 
Misser and Carnalakara, the Viramitrodaya being the most 
celebrated amongst them. (4) The Parasara Madhaviya is 
the principal authority in the Dravida school (5) The 
Mayukha is the standard work followed by the Maharashtra 
school 

6. Q. What are the sources of the Hindu law as adminis- 
tered in Hindu territories ? 

A. (1) The old traditional authorities ; (1) the authorita- 
tive commentators; (3) the approved customs of the districts ; 
and ( 4 ) (where all these fail ); the exposition of law by learned 
Brahmins. (Coweirs Hindu Law, vol I, p. 17.) 

7. Q. How are the members of a ” gotra,’’ or family, 
connected ? 

A. By blood-relationship, marriage, or adoption. (Ooweirs 
Hindu Law, vol. i., p. 57 ) 

8. Q. Who is the Guru ” and who the “ Purohit ” ? And 
what are their respective functions ? 

A. The Ouru is the spiritual guide of the family. He 
is a man's Guru* who, after going through the ritual, imparts 
to him the^Veda. (1 Yajnavalkya 84.) And the Purohit!* 
the priest who efiSciates at and presides over the performance 
of the religious ceremony. The forrSbr wield both a tem- 

• In Western India, in questions of inheritance, the Srst place is assigned^ 
to the Mitakshara, and only a subor iinate, thq^gh still an important one, 
to the Mayukha, on the authority of the responses delivered officially by 
the Shastris of the courts and oral statements of persons learned iif the 
Hisdu Law of this Presidency. — 12, Bombay High Court Pveports, p. 66. 

30 a 
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poral and spiritul authority. They can expel a man from 
casUy or restore him : their benediction is equivalent to the 
remission of sins. The latter conduct worship and> all cere- 
moines; assign names to new-^born infants^ and calculate 
their nativity ; bless new houses, wells, and tanks; purify 
and consecrate temples ; and conduct marriages and funeral 
ceremonies. (Coweirs Hindu Law vol. i., pp. 60 and 61.) 

6. Q. What is the doctrine as to the payment of Puro- 
hit*s fees ? 

A. The amount of the priest’s fee is left to the conscience 
and the means of the person for whom his functions are per- 
formed, but the payment of some fee is essential to the effi- 
cacy of the ceremonies performed. (11, Bombay High Court 
Reports^ p. 10.) 

10. Q, What is the ordinary method of providing for the 
support of idols, priests, afid worship ? Is this method 
recognized ? 

A. By endowment, Property so dedicated is known as 
dewuttur property. Such endowments are recognized, so 
long as they appear to have been bond fide real, not nominal, 
eru! V vi‘^.ents, — the criterion being publicity of the dedica- 
tion or grant and the appropriation of the rents, issues, and 
prciil‘j to the purposes for which the grant purported to have 
been made. (Cowell’s Hindu Law, vol 1, d. dd.'i 

11. Q. How many descriptions of mutha ” or temples 
are there ? and how does the office of “ mohunt ” 

devolve in each case? 

A. Three. [1] Mouroosi, [i].Pnnchaite, &nd (3], Hakimi; 
lu the first, the office is hereditary ; in the. second, elective ; 
and in the Uiird vested in the ruling power, or in the party 

who endowed the temple. (Cowell’s Hindu Law, vol. i., 
p. 70.) ' 

12. Q. In what does the “ shraddka," or funeral obsequy, 
cansist ? And what is the object of its performance ? 
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A« These obsequies coasist of oblations of food libations 
of water offered to the manes of the Hindu’s ancestors. 
The object in view is to effect, by means of oblations, the 
re-embodying of the soul of the deceased after burning his 
corpse. (CoweH’s Hindu Law, vol. i, pp. 71 — 80.) 

13. Q. Define "'stridhanay and give its derivation. 

A. From stri, femala, and dhana, wealth. The separate 
property of a married woman, including gifts from her hus- 
band, his relations or her own, or any other acquisition. 
(Mac. H. L. 96; 109; Dayabhaga, chap, iv., s. i., v. 4; Cow. H. 
L: vol. i., 84.) What has been given [to a woman] by her 
father, her mother, her husband, or her brother, or received 
by her before the nuptial fire, or on occasion of her husband’s 
marriage with another wife, and such like, is called stridhana. 

i 

(Dhar. Sast., Tang., sloka 143.) 

* / 

14. Q. State the different descriptions of stridhana in 
the Bengal, Madras, Bombay, and Mithila school. 

A. They are the same in all four schools. The most com- 
prehensive definition is given in the following text of 
Menu: — (1) What was given before the nuptial fire; (2) 
what was presented on the bridal procession ; (3) what 
was given in token of love; and (4) what was received from 
a mother, a brother, or a father. (Mac,) H. L. 41, 1870.) 

^ ^ I 

15 Q. In the Bengal school does land given to a woman 
by her husband from part of her stridhana ? 

A, Yes ; but she cannot alienate it, ^Cowell’s Hindu Law, 
vol, i., p. 84.) 

16. Q. Can the wife alienate her stridfeanrt daring her 
coverture ? 

A. Over her stridhana generally the wife has sole power. 
She cah alienate it during coverture. (Cowell's Hindu Law, 
vol i., p. 48 ; ii., p. 32.) 
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17. Q. Is the property which a married woman inherits 
from her husband on his death without male issue 
part of her a^ncJAana? What is the nature of her 
interest in it? 

A. No; she does not attain a full proprietary right of 
inheritance, but is only entitled to enjoy the estate under 
the guardianship of the next heirs of the deceased* A widow 

t 

can only enjoy the estate subject to the control of her guar- 
dians.) Coweirs Hindu Law, vol. i., p. 193 ) 

18. Q. Illustrate the doctrine ot “ factum valet q uod 
fieri none debuity and state to which of the schools it 
applies. 

A. This doctrine is founded on a passage in the Dayabbaga» 
which 8ays/‘Slay not a Brahmin,” but if a man should kill 
one, the murder is committed, and it cannot be undone. 
Equity, however, requires that the dependants of the slain 
man be compensated. Similarly, if a Hindu in Bengal should 
give away to stranger all his property, he commits a sinful 
act ; but the gift, being made, cannot be revoked. This 
maxim applies to the Bengal school only. A Hindu in 
Bengal may leave by will, or alienate in his life-time, his 
possessions, whether inherited or acquired; and a gift or 
legacy, whether to a son or stranger, will hold good, however 
reprehensible it may be as a breach of an injunction and 
precept (Coweirs Hindu Liw, vol. i., p. 97. j The Bengal 
law simply kys down, “That the thing is done ; it cannot bo 
undone.” Factum est illud; fieri infectum non potest ; 
i. c., if a man makes a bond fide gift complete in every 
respect to a stranger, it is lawful, though morally reprehen* 
Bible. (3 L. M. R. 260 J 

d9. Q. Name the different species of marriage. 

(1) Brahma; (2^ Daiva; (3J Arsha;/'4) Prajapatya ; 

(5) Asum; (6) Ganclharba, or love marriages; (7) Riikshasa, 
or forcible connection; and (8) Paisacha, where the marriage 
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has been effeted by fraud. The four first are peculiar to 
Brahmins; the fifth from is peculiar to Vaisyas and Sudras. 
(Mac. H. L. 62 ; Cow. H. L, vol i., 164.) 

20. Q. By what Act is the degradation of caste as a 
disqualification for inheritance abolished ? And men- 
tion the Act which authorizes the re-marriage of 
widows, and state the provisions of the section. 

A. (1) Act XXL 1850 ; (2) Act XV. 1856, which says: “No 
marriage contracted with Hindus shall be invalid, and the 
issue of no such marriage shall be illegitimate by reason of 
the woman having been previously married or betrothed to 
another person who was dead at the time of such marriage, 
any custom and any interpretation of Hindu law to the 
contrary notwithstanding, (section 1.) 

21. Q. On what is the Hindu law of adoption based ? 

A. On the spiritual necessities of the Hindu, the primary 

object being to save from Put, or hell. The spiritual eflBcacy 
of the possession of a son, which in the remote ages was the 
paramount idea, has somewhat given place to the feeling 
that the existance of a son is desirable, because it renders the 
continued performance of rites during the long period for 
which they are enjoined more secure, and because, to ensure 
the continuance of his name and family, is an object always 
dear to the mind of a Hindu. (Mac. H. L. 31 ; Cow, H, L., 
Tol. i., 210.) * 

22. Q. Mention the different descriptions of property 

known Jio Hindu law. * 

A. (1 ) Into things personal, and [2] real ; i, e., things move- 
able and immoveable; (3) ancestral; and [4] self-acquired. 

23. Q» Explain “Dwyamushayana,” “Dattaka,*’ “Kritri- 
ma,** “Putra,* “Patrica Putra.” ^ 

A. [1] A child adopted after the ceremony of tonsure has 
been performed becomes a Dwyamushayana, or child of two 
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* 

fathers. The absolute transfer being regarded as incapable 
of taking effect, such a child belongs to both farmlies, inherits 
in both, and performs the obsequies in both. - No one but 
the natural parents can give a child in adoption. The essen- 
tial element in this species of adoption is an rgreement, 
expressed or implied, between the natural and adoptive 
fathers, to this effect; ‘'This is a son of both us.’* The 

i 

adopted son still continues a member of his own family, and 
partakes of the estate of his natural and adopting father, 
[Cow. H. L, vol. i., 302, 341 ; Mac. H. L, 74.) [2] The 

Dattaka Mimansa and the Dattaka Chandrika are the stan- 
dard authorities on the law of adoption. Atiitya Datta is 
the name given to a .son adopted in the Dattaka, from a 
different Gotra, after he has received the. tonsure in his 
natural Gotra. Dattaka, then, is a form of adoption, or son 
given. When this form is completed, it can never be revoked 
[Cow. H. L., vol. i., 16, 271, 842; Mac. H. L. 67.) (3J 
Kritrima, a form of adoption obtaining in the Mithila country, 
an innovation upon the established Dattaka form. The 
origin of the practice of this form of adoption is traceable 
to the prohibitory rule of Vachespati, that a woman could 
not, even with the previously obtained consent of her hus- 
band, adopt a son after his death in the Dattaka form. Cole- 
brooke assigns its introduction to two pundits, whose motive 

was to save a confusion of families and names. To this 
> < 

form the only parties are the adopter and the adopted, and 
if he has attained his majority the assent of the adopted is 
essential. Such consent must be given in the life of the 
adopter. Equality of caste is the only condition of eligibi- 
lity for a Kritrima adoption. [Cow. H. L., vol., i., 244, 261, 
268, 299, 31:9, S21 ; Mac. H. L. 95 Cole. Dig.^ iv, 10; 1 Mar- 
shall, p. 95.] [4) Putra, a son. “,Svnce the. ^on [tray ate) 
delivers his, father from the hell named Putj he was there- 
fore, called Putra by Brahma himself. [Mac. H. L.^63 ; Menu, 
ix. 138.J [5] Patrica Putra is the appointed daughter ; 
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her son is equal to a son whom a man has begotten on his 
wedded wife of equal class. The term Patrica Putfa includes 
four persons ; viz. — (a) the appointed daughter ; (b) her son ; 
(c) her son when she was given in marriage with an express 
stipulation that her son should belong to her father ; and (ci) 
a Dwyamushyana. (CoweH’s Hindu Law, vol. L, p. 212.) 

23 Q. Who is said to be an “ aurasa^* son ? 

A. An “ aurasa ** son is one born of a dharma wife, 
Aurdsa is form uras '' the best/' being the first in order of 
sons. Dharma is a wife of the same caste as her husband, 
and wedded to him according to the Brahma and other im- 
proved forms of marriage (Dhar. Sast. Yagn. solka 128 and 
notes.) 

24. Q. Define a “ vested remainder ” under the Hindu law, 

A. A remainder to be vested under the law must be vested 
in interest. Hindu law knows nothing of a vested estate 
with a contingent interest, The^Hindu law meaning of the 
word vest,” as applied to inheritance or estate, means the 
acquisition of an actual estate. Since under that law the 
estate cannot be carved out into parts or divisions by the 
creation of particular estates ” fin the English law sense of 
the term,) a remainder after an estate-tail, or other limited 
inheritance,” is not vested in law — it is contingent. A re- 
mainder must be vested in interest and possession in contem- 
plation of law ; enjoyment may be deferred, byt possession 
is immediate in contemplation of law ; ownership according 
to Hindu law is entire and unconditional, and not susceptible 
of small divisions and of portions. There is no difference 
between an estate vested in fee either in whole or in part, 
and an estate vested interest. In other words, " vested ” 
is equivalent to unconditional. Hindu law does not counter 
nance conditional gifts as yested^ubject tQ be divested/' 
(3 M. L, R. 259.) 
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25. Q. Explain ‘‘ Nitj’a Dwyamiishyana/’ and “ Aniiya 
Dwyamushyana,” and state the broad distinctions be- 
tween them ? 

A. The latter is distinguished form the former in that the 
former is incompletely son of two fathers, the latter absolutely 
son of two fathers. The broad distinction between them is, 
that the issue of the former belongs to the adoptive, and of 
the latter to the natural, family. fCow. H. L., vol. i., 341, 
342 ; Mac. H. L. 74.; 

25. Q. What is the right of the parents with respect to 
giving a son is Dattaka adoption ? 

A. According to Menu, a father has absolute power to give, 
the mother only being able to do so with her husband’s con- 
sent (9 Menu, verse 168/ Besides this authority for the 
father’s absolute power, there is the direct authority of the 
Dattaka Mimansa (sec. ix. verse 13), and the absence of any 
prohibition in the Dattaka Cbandrika. 

27. Q, What is the law under the Dayabhaga, and 
what under the Mitaksbara, as to the power of a 
widow to adopt to her husband without his authority ? 
Can the want of authority be supplied in any sitid 
what Presidencies and how ? 

A. The three rules which embrace the whole law on the 
subject are ; (1) That the husband’s permission is always 
a sufficient authoiit}’ to his widow to enable her to adopt, 
except in Mithila, where the Dattaka form has in practice 
been abolished. (2J That such permission in Bengal is 
essential, and cannot be dispensed with under any circum- 
stances. (3) That by the followers of the Mittafeshara, both 
in the Benares and the Maharashtra schools, the consent of 
the husband’s kindred may substituted when the husband 
has expressed prohibition, and has merely failed or omitted 
to give his section. fCow. H, L., vol, i., 262; Mac. H. 
L. 85.) 
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28. Q. What is the present state of the law in Ben- 
gal, Madras, Allahabad and Bombay as to the legality 
of an adoption of an only son ? 

A. According to the High Courts of Madras, Bombay and 
Allahabad, the adoption of an only son is valid, but according 
to the Calcutta High Court, it is invalid. [Mayne, pp. 
101—189.] 

29. Q. What is the law with regard to the right of 
illegitimate sons to maintenance among, — [a] three 
regenerate classes ; [6 Soodras ? 

A. The illegitimate son, even of a man of the three re- 
generate tribes, is entitled to maintenance. f'Mutuswamy 
Tagavera Tettappa Naiken v. Venkataswarta Yettappa, 2 B. 
L. R. P. C. 15; Cow. H. L., vol. i., 130.) An illegitimate son 
born of a low woman has a right to maintenance. [Inderpan 
Valumgpatty Taver v. Rainasawmy Pandia Talser, 3 B, L. 
R. P. O. 4.] It is provided by law that the son by Soodra 
woman of a man belonging to any of the three superior 
classes is entitled to maintenance. The same rules that 
apply to illegitimate children by Soodra women are appli- 
cable also to the spurious offspring of women in the inverse 
order of the classes. (Cowell’s Hindu Law, vol. i., p. 171.) 

30. Q. What effect has the want of chastity on the right 
to maintenance of, — (aj a married woman ; (6^ a widow ? 

A. The adulterous wife must be maintained. (Cole. Dig. 
B. ii. c. iv. s. 2, verse IvS. > But a woman divorced for adul- 
tery during her husband’s life, and in unchastity after bis 
death, is nob entitled to maintenance af^er his death. (Cowell’s 

Hindu Lav^, voh i., pp. 135, 170.) See also answer to ques- 

« 

tions 32, 35, post. 

31. Q. What power has a wife to bind her husband by 
her contracts ? 

A, The Wife’s power to pledge hef husbeindi^a credit, or bo 
render him liable on her contracts on the ground of Un im 

a 
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plied agency, is the same in Hindu as in English law. 
f Cowell’s Hindu Law, vol. i., p. 166.^ 

32. Q. What is the widow’s right to maintenance ? Is it 
superior or not to the right of partition and alienation ? 

A. Under Mitakshara law a Hindu widow’s maintenance 

is a charge upon the whole estate in which her husband had 

a share, and therefore upon every part thereof. (4 Bo. H. 

C. B. 273.) It is superior to the fight of partition, also of 

alienation. The widow’s maintenance is also, according to 

the Bengal school, charge upon the estate of her husband. 

(Oow. H. L. vol. i., 138.) A wife is, under the Hindu Baw, 

in a subordinate sense, a co-owner with her husband ; he 

Cannot alienate his property, or dispose of it by will, in such 

a wholesale manner as to deprive her of maintenance. Where, 

therefore, a husband in his life-time made a gift of his entire 

estate, leaving his widow without maintenance, it was held 
that the donee took and held such estate subject to her 

piaintenance. (I. L. R., 2 All. 315.) 

33. Q. Who are the widow’s legal guardians ? and what 
is her obligation to reside with her guardians ? 

A. The members of her husband’s family ; and she forfeits 
her claim to maintenance by withdrawing herself from their 
protectiop. But if less than her proper amount is afforded 
to her, and she seeks shelter under the roof of her parents, 
this has been held not to’ forfeit her right to maintenance 
("Cowell’s H^ndu Jjaw, vol. i., p, 138.) 

34. Q. What is the widow’s remedy for enforcing het right 
tp maintenance ? 

A- According to the Bengal school, the ancestor’s widow 

can follow the estate with her claim for maintenance out of 

it, and further there is the text of Katyaynna : — ‘‘^Except 

his whole estate and dwelling-house, what remains after the 
food and clothing of his family, a roan may give away, what- 
ever it be, whether fixed or moveable ; otherwise it may not 
be given.” A Hindu widow can insist upon remaining ip 
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the family dwelling-house, and cah also insist upon being 
maintained out of the joint estate, into whosesoever hands 

that dwelling-house and estate may pass, unless when they 

are sold expressly to provide for the widow, [Co well's Hindu 

Law, vol. i., p. 141.] 

25. Q. What is the wife's right to maintenance ? 

A. The wife is entitled to maintenance. It has been held 
that a wife leaving her tiusband's house without sufficient 
cause, and especially if Bhe be an adulteress cannot claim 
maintenance. [Ilata Shavata v* Ilata Narayavan Nambri 
Divri, 1 Madras, 372.] She does not by a single act of dis- 
obedience, or even by leaving her husband's house and carry^^ 
ing on an independent calling, forfeit for ever her rights td 
maintenance. If she be ready to return to him, he is bound 
to maintain her. While apart from him, and unwilling to 
return, she is not entitled to be maintained by him. [Cow, 
H. L,, vol. i., 142.] The rulings on this point are not 
unanimous. 

36. Q. Besides the wife and mother, who are entitled to 
maintenance ? 

A. The step-mother, grandmother, son’s widow, the un- 
married daughter and sister not otherwise provided for ; 
those who by reason of some incurable mental or physical 
disease are disqualified for inheritance ; as also their children, 
wives, or unmarried daughters. With regard to outcasts and 
their issue, the authority of Yajnavalkya mi^t be cited; 
but in their case maintenance is restricted to food and rai- 
ment. fCowell's Hindu Law, vol. i., p. 149.) 

37. Q. Vhat is the widow's power of alienation ? 

A. She cannot aliene her husband’s estate without the 
consent of the reversionary heirs. In default of reversion- 
ary heirs, the Crown, as the ultimate reversioner has the 
same power as the heir would have. Under the Mithila 
school she has power to consume, give, or sell the moveables^ 
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but has no power over the immoveables beyond a moderate 
enjoyment of thorn, In Toolsey Dass v. Doocowerbsn, the 
Bombay High Court said she had '^uncontrolled power over 
the movables, bub nothing more than a life use in the 
immovable estate/' Under the Bengal school the doctrine 
established was, that "the widow, in Bengal, has the entire 
right of property vested in her, both in the movable and 
immovable estate ; that she is morally bound to take the 
advice of her husband's kindred, but is under no legal dis« 
ability if Sfhe do not taka or follow such advice." The Privy 
Council, in Kasheenath Bysack v. Hurrosundary Dasee, 
declared; the widow entitled to the possession of both^ and 
thaA she could not be deprived of it by husband's rela- 
tions, Her right to possession is absolute, and cannot be 
restricted ; and that she was only entitled to enjoy it accord- 
ing to the rights of a Hindu widow. Cowell's (Hindu Law, 
vol. i.,. p 198.) 

89. Q. What is the character of the Hindu system of 
adoption ? , 

A. Essentially a contract between parents, who assume to 
give and take the absolute property of a child. Neither 
registration, nor any written evidence of the act, nor the 
sanction of any Court of Justice, or any ruling power, is 
essential to its validity. Nevertheless, the utmost publicity 
is usual, and its abseu'c^ suspicious. (Ooweira Hindu Law, 
vol. i., pp. 224 to 226.) 

89. * Q. How far is the ceremonial incidental to an 
adoption, any portion of such ceremonial necessary 
in order to effect a valid adoption ? ' 

A. If once the fact of adoption is established, th^ Courts 
will not inquire into the prefotmance of the secular and 
possibly not into tne, perfermanoe of religious ceremonies, 
merely for the purpose of testing its validity. There must 
be gift and accoptanco manifested by some overt act; that 
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overt act, as prescribed by Menu, being the pouring of 
water. Bej^ond this there is nothing absolutely necessary* 

(Cow* H. L., vol. i., 227; 1 Str. H. L. iv. 94; 9 Menu, 

♦ 

verse 168.) 

. 40* Q. What constitutes adoption for civil purposes ? 

A* Gift and acceptances actual ; constructive gift and 
acceptance is not sufficient. (Vide answer to question 39 ; 
also Cowell’s Hindu Lawt vol. L, pp., 230— -234.) 

41 Q. Who may adopt ? And who not? 

A* Any Hindu destitute of male issue, that is, to whom 
no son has been born, or whose sou has died. ^Man. H. L* 
33.) By a man destitute of a son only, must a substitute 
for the same always be adopted.” (Dattaka Mimansa, 
chap, i., V. 3.) A man adopting must be of age. In the case 
of a woman it must be with consent of her natural protector ; 
in Bengal, her husband exclusively. Unmarried men may 
adopt. Impotent and excluded persons may adopt. 

Minors and lunatics may not adopt (Cow. H. X*,, vol. i,, 
251—256 ; Man. H. L. 36—46.; 

42. Q. Who are Sapiodas,” '' Samanodakas,” “ Saculyas,” 
“ Bandhus” ? that is, define these terms. 

A. ** SapincZas” of two description — through consangui- 
nity and connection by funeral oblations. The word in its 
ordinary meaning denotes connection through the pinda, or 
funeral cake. 

Samanodakas ^ — Kindred connected by a common liba- 
tion of water, 

“ Saculyas ** — The cognates above tlm fourth decree in 
ascent, or distant kinsmen. 

Bandhus,'* i, e., kinsmen sprung from a different family, 
but allied by funeral oblations. (Cowell’s Hindu Law, vol. i., 
pp. 124—130.) 

43. Q. What is meant by “ heritage” in Hindu law ? 

A, That wealth which becomes the property* of another 
solely by reason of relation to the owner. ("Mac H. L. lS7.) 
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Heritage (Daya) is so defined in the Mitakshara : '' The 
owner ” is of course the preojioxcs owner, 

44. Q. What are the rights, of the natural father to 
inherit property acquired by his son through adoption ? 

A. None. The members of the family which he has quit- 
ted have no title to succeed to such estate. They are entire 
strangers to his estate ancestral or self-acquired. (Coweirs- 
Hindu Law, vol. i., p. 357.) 

45. Q. What is the point, with reference to adoption, 
which has been decided in Runganma u Atchama, 4 Moore's 
Ind. Ap., p. 1 ? 

A. The invalidity of a second adoption while the first 
adopted child is living. (Cowell's Hindu Law, vol. i., p. 292.) 

46. Q. When may the son be adopted by two indivi- 
duals ? 

A. The d'ivyaviushayana, except, perhaps, in the case of 
• the only son of a brother, may be said to be absolihed, 
fOoweH's Hindu Law, vol. i., p. 342.^ 

47, Q, What is the decision of the Privy Council in the 
case of of Dhurnri Dass Panday v. Musst. Shama Soonderee 
Debiah, 3 Moore’s Ind. Ap. 229 ? 

I » 

A. The result of an act of adoption by a Hindu widow is, 
that the whole property is divested from her, and vested in 
the adopted son. She retains possession of her husband’s 
property not as heir but as guardian and trustee of the 
adopted son. Her interest in the estate is cut down to the 
widow’s right to maintenance. (Cowell’s Hindu Law, vol. i. 

p. 283.) 

48. Q. (d) What is the effect of adoption ? And (b) in 
determining the validity of the adaption, what is a court of 

law bound to inquire into ; 

A. (a) Ac respects^ Kritrima adoption, a son so adopted 
retains the right of succession and of presenting the funeral 
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cake in his natural family, while he also acquires the same 
rights in his adoptive family. As respects Dattaka adoption, 
a child so adopted ceases to have any connection with his 
natural family, except that he cannot marry a member of it. 
He is incapable of performing the funeral rites of his natural 
father, and ceases to have any claim upon the family or 
estate. He represents the real legitimate son his relation- 
ship to his adoptive mother, and her ancestors are his mater- 
nal grandsires. (6) The adopter having no male issue; the 

CO- ^ent of the parties; the child being eligible ; gift and 

acceptance. 

48. Q. What are the three chief points to be considered 
in actions brought against the heirs of an estate ? 

A. The debt must be for a good consideration; must be a 
ready-money transaction; if incurred for marriage or any 
other ceremonies, it must have been reasonable in amount. 


(Man. H. L. 75.) 

50. Q. How long does minority last? At what age does 
it cease according to the several schools of law? State any 
special enactments you remember which affect the time at 
which majority is attained. 

A. According to Hindu law, minority lasts up to the comple- 
tion of the sixteenth year generally throughout India, except 
in Bengal, where it lasts up to the completion of the fifteenth 
year. But by s. 3 of the Indian Majority Act, 1875, it is 
provided that — “Every minor of whose person or property 
a guardian has been or shall be appointed by any Court of 
Justice, and every minor under the jurisdiction *of any Court 
of Wards, shall notwithstanding anythiug contained* in the 
Indian Succession Act (No. X. of 1865)'or in any other enact- 
ment, be deemed to have attained his majority when he shall 
have completed his age of twenty-one years and not before. 
Subject as afore-said, every other person domiciled in British 


India shall be deemed to have attained his majority when he 
shall have completed his age of eighteen years and not 


before/' 
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61. Q» When aa adopted son dies without issue, to whom 
will the property which he inherited from his adoptive 
father pass ? 

A. To the heirs of the latter. (Mac. H. L. 54.) 

62. Q. Suppose an adoption should prove invalid, what 
would be the rights of the boy with reference to the 
property of his adoptive and natural fathers ? 

A. An invalid adoption does not sever the person so adopt- 
ed from his natural rights. (^Bawani Savkara Pandit 
Ambabay Ammal, 1 Mad. H. C. R. 363.) 

63. Q. Under what circumstances does the order of suc- 
cession to Stridhan vary ? 

A. According to the condition of the woman and the 
means by which she becomes possessed of the property, 
(Mac. H. L. 121.) 

64. Q What has the Privy Council declared in the case of 
Doorendronath Roy u Musst. Heramonee Burmoneah 
to be the primary consideration in determining the 
rule which is to govern the right of succession ? 

A. The right to perform the Shraddha. 

65. Q, Gan an agreement between two heirs to divide be 
enforced by an action at law by the widow of one of 
them ? 

A, Yes. (Mac. H. L. 193.) 

66. Q. What power of alienation has a man under the 
Bengal school ? and by whom may joint property be 
alienated ? « 

A. A man may dispose of his property, moveable or im- 
moveable, ancestral or self- acquired, as he pleases, by gift, 
sale, or will. ('CowelTs Hindu Law, vol. ii., p. 4J By all the 
members of the family jointly. {Id. 70.) 

67. Q. What was the point settled by the Bombay 
High Court in Trimbak Anant v. Gopal Shet regard- 

• the power to carry on a family trade ? 
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A. That, in an undivided Hindu family comprising infant 
members, the manager might sell family property to carry 
on the trade, if such an act be necessary, and for the general 
good. (Ooweirs Hindu Law, vol, ii., p. 9.) 

68. Q. What is the point of difference between the Bengal 
and Mitakshara schools as to the restrictions imposed 
on alienation ' y a widow ? 

A. The former school restricts her with regard to move- 
ables and immoveables ; the latter only enforces those re- 
strictions with respect to immoveables, both ancestral and 
self-acquired. (Cowell’s Hindu Law, vol. ii., p. 17,) 

69. Q. What is necessary to effect a valid transfer of 
property ? 

A. Relinquishment and acceptance. Mere relinquish- 
ment is not sufficient. The donee must be a sentient being, 
and must be clearly designated. (OoweH’s Hindu Law, vol. 
ii., p. 38.) 

70. Q. What is the mother’s power to alienate her de- 
ceased husband’s estate during her son’s minority ? 

A. Such alienation to raise me^ns to pay the father s 
debts and for support held to be legal under Hindu law. 
(Cowell’s Hindu Law, vol. ii., p. 19.) 

71. Q. Are “benamee” transactions as to alienations valid ? 
and in such a case what is the criterion of ownership ? 

A. Yes. The criterion is by whom was tfee purchase- 
money paid. (Cowell’s Hindu Law, vol. y., p. 39.) 

72. Q. What is the mode in which' a transfer or convey- 

§ 

ance may be effected as between Hindus by the Hindu 
law ? 

A. It is not actually necessary that a contract or convey- 
ance should be in writing ; proof of a verbal grant of land, 
whether by exchange, sale, or gift, is*^good wh5n followed by 
possession. Such gift resembles a'grant by the Englisb law 
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of chattels, real or personal, before the Statute of Frauds’ 
(^Cowell’s Hindu Law, vol. ii,, p. 43, > 

73. Q. What is the rule of law as to the construction of 
deeds when produced ? 

A. That they ought to be liberally construed. The literal 
sense not to be regarded so much as the real meaning of the 
parties. (^Cowell’s Hindu Law, vpl. ii. p. 43^ 

74. Q. Name some of the things which by Hindu law are 
deemed to be impartible ? 

A. A Raj ; a Polliam, i. e., a tract of country subject to a 
petty chieftain ; self-acquisitions made without aid from the 
joint stock of the undivided family ; buildings constructed 
by one member on the joint estate ; gains of science. (cowelTs 
Hindu Law, vol. ii., pp. 52 — 59.) 

75. Q. Who has a right to call for a partition ? 

A. The doctrine in Bengal is, that every member of a joint 
undividid family has an indefeasible right to demand parti- 
tion of his own share. The other members must submit 
nolens volens, f Co well’s Hindu Law, vol. ii., p. 71.) 

76. Q. What is the effect of two widows of the same man 
partitioning their- deceased husband’s estate ? 

A. The effect is merely to divide the enjoyment ; the title 
remains joint, the surviving widow takes the whole. (Cowell’s 
Hindu Law, voi. ii., p. 86.) 

77. Q. After a partition, can there be a reunion ? if so, 
what constitutes a reunion ? 

A. Yes reuniop is recognized by Hindu law. To consti- 
tute reunion there must be a junction of estate ; living in 
one residence or carrying on joint trade is not sufficient. A 
reunion by descendants appears not to be a reunion in the 
sense of the Hindu law. (Cowell’s Hiudu Law, vol. ii., 
pp. 87 — 94). 

6, Q. What are tho causes which lead to exclusion from 
inheritance ? 
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A. (1) Those which spring from a man's conduct and lead 
to his expulsion; and (2^ those which are derived from a 
man's natural state or condition disqualifying him for the 
performance of those spiritual acts which are to benefit the 
soul of the deceased. (Cowell’s Hindu Law, vol. ii., p. 186.) 

79. Q. Name some of the defects of natural state or condi- 
tion which disqualify a man from inheriting ? 

A. Idiocy, blindness, dumbness, leprosy, unchastity, off- 
spring of incestuous intercourse[Cow. H. L., vol. i., 189 — 196j; 
an impotent person, an outcast, one lame, born blind or deaf, 
or who has lost the use of a limb, a madman, an idiot, one 
incural% diseased (Mac. H. L. 86.) Besides the above, 
Strange gives — a devotee, illegitimate offspring, save among 
Sudra. (S. Mac. H. L. 39.) 

80. Q. A died leaving a widow and one son B ; the widow 
of 0 re-married in her son B’s life-time ; after her re- 
marriage B died. At B’s death, was his mother entitled 
to succeed to his estate, or had she lost her interest 
as her son’s heir by her re-marriage ? 

A. Under the provisions of Act XV. 1866, she is entitled 
to succeed to her son B’s estate. fCow. H. L., vol. i., 199.) 

81. Q. How many modes are there of acquiring property ? 

A. Seven. (1) Succession ; (2) occupancy or donation ; 

(3) purchase or exchange ; (4) conquest ; ( 5 ) lending at in- 
terest, husbandry, or commerce ; [6j acceptance of presents ; 
and [7] from respectable men, Inst, Men. 239, Mac. H. L. 
66 .] . 

82. Q. Name the encumbrances with jy^hich an estate is 

chargeable ? \ 

A. [1] D^bts and other obligations in the nature of lega- 
cies ; [2J certain specific duties to be provided for out of the 
estate where it has descended to a single heir, and out of the 
common fund where it has vested by survivorship in undi- 
vided co-heirs; [3] maintenance of alk requiring and entitled 
to it. LMac. H. L. 69.] 
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83. Q. How do sons inherit who are born after partition ? 
A. They succed to the father*s share, to the exclusion of 

the divided sons. (Mac. H. L. 1 46). 

84. Q. What is the status and right of the sons of an 
Englishman by a Brahman woman living apart from 
her husband ? 

A. The sons are Hindus. [Mac. H. L. 147.) 

85. Q. What are the modes ot disposition of property 
recognized by the Hindu law ? 

A. (1) By partition ; (2) by alienation or gift (3) by will, 
(Mac. H.L. 191,) ^ 

86. Q. What is the presumption of law with respect to a 
joint undivided family as to the estate ? 

A. That the whole property is joint estate.. The onus 
lies on the party claiming to establish the fact that the pro- 
perty ir his separate property. (Mac. H. L. 192.) 

87. Q. What is the widow's interest in the accumulations 
of her husband’s estate ? 

A. According to all the older authorities on Hindu law^ 
accumulations must be treated in the same way as the 
corpus ; and by tho ruling in In re Grose v: Amritamyi 
Dasi (4. B, L. R. 40) it was held that it should be so treated 
in the absence of any distinct authority to the contrary. 
(CoweH’s Hindu law, v. i., p, 203.) 

88. Q. If a man die leaving more than one widow. — say 
three widows — how does his property vest in them ? 

A. The property is considered as vesting in only one in- 
dividual ; ihe survivor or survivors take the property on thct 
death of either of the widows, and no part vests in the other 
heirs of the husband until after the death of all the wddows. 

(Cowell’s Hindu law, vol. i., p. 104, and see also answer to 
question 76, ante,) 

89, Q. man leaves three widows, — are they entitled by 
f right to a partition of their husband’s estate ? 
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A. No, not entitled. They can by agreement provide for 
the distributive enjoyment by an apportionment between 
themselves, but cannot interfere with one another's right to 
survivorship, nor affect the rights of their husband’s heirs to 
succeed to the whole estate at the death of the last surviv- 
ing widoAV. (Cowell’s Hindu Law, vol. i., p. 207.) 

90. Q. Under what circumstances may a man give his 
widow power to ^dopt? and when docs a man’s right 
to make a second adoption accrue ? 

A. In case of the failure at any time of his legitimate 
male issue, whether begotten or adopted. If he survives the 
first adoption. (Cowell’s Hindu law, vol. i., p. 276.) 

91. Q. Is there such a thing as conditional adoption, ora 
conditional power to adopt. If so, what legally forms 
a condition on the happening of which such authority 
can be exercised ? 

A. No such thing as conditional adoption; but a condi- 
tional power to adopt is of frequent occurrence, and extends 
to legalize the practice of succe.':sive adoptions. The condi- 
tion must be the death of one son before another can bo 
adopted. No other circumstances, such as disagreement 
bet veen the son and his adoptive mother or step-mother, are 
proper conditions. (Cowell’s Hindu Law, vol. .i, p. 27G.) 

92. Q. To what class of property does the Hindu’s power 
of testamentary disposition apply ? 

A. Under the Mitakshara school, throughout Bengal, a 
man, who is the absolute owner of property, may dispose of 
it by will as he pleases’ Avhether i\ be ancestral or not. 
Even in Madras it is settled that a will of property not an- 
cestral may be good. With regard to ancestral property, the 
Privy Council laid down ^hat it is subject to be disposed of 
by will, unless by reason of some inherent peculiarity it be 
withdrawn from the ciestamentary ^ower. The bro6ul and 
general principle appears to be, that in all cases wtfere a 

33 
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man is able to dispope of his property by act inter vivos, he 

may also dispose of it by will. [CowelTs Hindu Law, vo. ii., 

pp. 232— 239.J 

93. Q. What is the limit of the Hindu’s testamentary 
power ? Or, in other words, what is the limit of his 
disposing power? and how is this power regulated ? 

A. The Hindu Will’s Act, XXL of 1870, has placed this 
power under statutory regulation so far as regards wills exe- 
cuted after the 1st September, 1870, in the Lower Provinces 
of Bengal, and in the towns of Madras and Bombay ; other- 
wise, the extent of the testamentary power of disposition by 

Hindus is regulated by Hindu law, [Cowell’s Hindu Law, 
vol. ii., pp. 240 — 263.] 

94. Q. Can trusts be created by will ? if so, to what 
extent ? 

A. In In re Kumara Asiina Krishna Deb u Kurnara 
Kumara Krishna Deb, it was laid down that, “ putting out 
of the question the case of religious endowments, a devise 
by a Hindu which would be void as a condition is void in the 
shape of a trust.” There is nothing contrary to the spirit and 
principles of the Hindu law in a devise to trustees which 
gives a beneficial interest to a person to whom it might have 
been given by a simple devise without the intervention of 
trustees. [Cowell’s Hindu Law, vol. ii., pp, 252 — 260.] 

95. Q. Can a Hindu by will create a qualified or parti- 
cular estate ? 

A, There is nothing in the spirit or principles of Hindu 
law against the creation of particular estates. In the case 
of Rewun Persad v. Musst. Radha Beeby, the Privy Council 
held that the r/idow took an estate for life, and that the two 
sons of the testator’s brother each took a vested interest in 
a moiety of the estate so devised to the widow, expectant 
upon the termination of her life-interest therein. [N. B. — 
In this case all the devisees were in existence at the time of 
the testator’s death.] [Cowell's Hindu Law, vol, ii., p, 261.] 
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96. Q. Can a Hindu by his will create a prerpetuity h 

A. In Juggutsoondery’s case (8 M. 1. A. 66) the Judicial 

Committee gave eflfect to the rule against perpetuities. By 
the latest decisions it appears that “ the extent of the testa- 
mentary power of disposition by Hindus must be regulated 
by Hindu law.” So that, whether the Hindu law warrants 
the creation of a perpetuity, either by a will or deed of gift 
inte)' vivQSf must depend upon the Hindu law alone. (CowelTa 
Hindu Law, vol. ii., p. 262.) ' 

97. Q. State generally the changes effected by Act XXL 
of 1870, regulating the mode of drawing up and ex- 
ecuting of a Hindu’s will. 

A. (1) It abolishes, within the territories subject to the 
Act, nuncupative wills from the date mentioned in the Act : 
(2) the sections in the Indian Succession Act relating to pri- 
vileged wills, which alone could be by word of mouth, are 
not by the Hindu Wills’ Act made to apply to the case of 
Hindus; (S) the only sections* made applicable to them 
provide that a testator must execute his will by signing or 
affixing his mark to his will, or authorizing some other person- 
to sign for him in his presence ; (4) and with reference to 
attestation, it is now the law that a Hindu will, affected by 
the Hindu Wills Act, must be attested by two or more wit- 


nesses, each of whom must have seen the testator duly exe- 
cute the will by himself or by his deputy, &c. fCowelTs 
Hindu Law, vol. ii., pp. 270 — 272.) • 


98. Q. What are the powers inherent ^in the offices of exe- 
cutor or administrator of the will of a deceased Hindu ? 


A. They stand in the position of ordinary managers ; 
their powers being those which are incident to that position 
unless in the cage of a will, they are, by the terms thereof 
restricted or enlarged. An executor, moreover, takes no 
estate in his capacity of executor ; the title to the estate of 
the deceased vests in him, as trustee thereof only so far a.s 


50, 5i, o7, 5^ an I In iiau Succession Act. 


a 
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the testator has so directed. (Cowell’s Hindu Law, vol. ii., 

p. 278.) 

99. Q. What is the position of the executor and adminis- 
trator under the Hindu Wills’ Act ? 

A. He becomes the statutable representative of the de- 
ceased. He is the deceased’s legal representative for all 
purposes, and all the deceased’s property vests in him as 
such; and, further, the appintment ‘niay be express or by 
necessary implication. (Sections 1V9 and 182, Indian Suc- 
cession Act.) 

100. Q. What are the executor’s administrator’s powers ! 

A. (1) He has the same power to sue in respect of all 

causes of action that survive the deceased ; (2) to distrain 
for all rents due to him at the time of his death as the 
deceased had when living; (5) and also power to dispose of 
the property of tlie deceased, either wholly or in part, as he 
think fit. ("Section 267, 269, Indian -Succession Act.) 

101. Q. What are the executor’s or administrator’s duties ? 

A. He is bound, within six months of probate or adminis- 
tration, to exhibit to the Court from which he got such 
grant an inventory containing a full and true estimate of all 
the property in possession, and all the credits and debts ; 
and in like manner, within twelve monthS; to exhibit an 
account of the estate, showing the assets to hand and how 
they have been applied or disposed of. (Section 277, Indian 
Succession Act.) 

102. Q. Are there any provisions or is there any presump- 
tion nnder the. Hindu law with regard to executors 
de son tort / 

A. With regard to exrcutors de son tort, the Hindu law 
makes no provision and raises no presumption. (Cowell’s 
Hindu law, vol. i., p. 284.^) 
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103 Q. What are the most distinctive features of the 

Hindu law ? 

A. The undivided family system, the order of succession 
and the practice of adoption — (Mayne, s, 7.) 

104 Q. What are the two great categories of primeval au- 

thority in Hindu law ? Give an account oi them. 

A. The Sruti and th^ Smriti, The Sruti is that which 
was seem or perceived, in a revelation, and includes 
the four Vedas. The Smriti is the recollection 
handed down by the Rishis, or sages of antiquity. 
The former is of divine, the latter of human origin. 
Where the two conflict, if such a conflict is conceiv- 
able, the latter mu st give away. Practically, how- 
ever, the Smti has little, or no, legal value. It 
contains no statements of law, as such, though its 
statements of facts are occasionally referred to as 
conclusive evidence of a legal usage, Rules, as dis- 
tinct from instances, of conduct are for the first time 
embodied in the Smriti (^Mayne, s. 16.) 

105 Q. Who may adopt under the Hindu laW; aud under 

what circumstances ? 

A. Any person who has neither «on, nor grandson, n5r 

great-grandson, can adopt a son. Because any one 

of such persons is his immediate heir, and is capable 

of performing his funeral rites with fjuU efficacy. 

But the existance of a great-great-grandson, or of a 

daughter's son, is no bar to an^ adoption. Still less 

the^ previous existence of issue who are dead. A 

man cannot have two adopted sons at the same 

time, though of course he may adopt as often as he 

likes, if at the time of each successive adoption he 
is without issue. And where an adoption is invalid 
by reaso*n of the concurrent existence of a son, 
natural or adopted, the death of the latter will* not 
give validity to a transaction which was an absolute 
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nullity from the first. If the son, natural or adopted, 
became an outcast, and therefore unable to perform 
the necessary funeral rites, an adoption would be 
lawful. An adoption by a bachelor, or a widower, 
is valid. Pregnancy of the wife is no bar to adoption. 
Where a person is disqualified from inheriting by 
any personal disability, such* as blindness, impotence, 
leprosy, or the like, he may adopt aft( r having per- 
formed the necessary expiation ; when he had done 
so, the adoption was vaild. When he had not done 
so, or where the disease was such as to be inexpi- 
able, the adoption was invalid, as until expiation 
the adopter was unable to perform the necessary 
religious ceremonies. An adoption by a widow 
living in concubinage is invalid, as she is unfit to 
take part in any religious ceremony. An adoption 
by a minor, and an authority to adopt given by him, 
will be valid, provided he has attained years of dis- 
cretion. As an adoption is made solely to the hus- 
band and for his benefit, he is competent to effect 
it without his wife’s assent, and notwithstanding 
her dissent.’ For the same reason, she can adopt 
to no one but her husband. An adoption made to 
herself, except where the Kritinia form is allowed, 
woyld be wholly invalid. Nor can she ever adopt 
to her husband during his lifetime, except with his 

assent. In / he case of an adoption by a widow, the 
husband’s assent is required, in Bengal ^nd Benares ; 
— the consent either of the husband or of his sapin- 
dasis ‘sufficient, in southern India ; — on consent is 
required, in Western India; — no consent is sufficient, 
in Mithila. (Mayne, as. 95 — 99.) 

106. Q. Who may b«r taken in adoption ? 

A.' The nearest male sapinpa should be selected, if suit- 
able in other respects, and if possible a brother’s 
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son, as he was already in conteraplation of law a 
son to his uncle. But it is now settled that the 
adoption of a stranger is valid, even though near 
relatives, otherwise suitable, are in existence.* No 
one can be adopted whose mother the adopter could 
not have legally married. 1 he adopted son must be 
of the same class as his adopting father ; that is, a 
Brahmin may nbt adopt a Kshrtriya, or vice versa. 
As the chief reason for adoption is the performance of 
funeral ceremonies, it follows that one who, from any 
personal disqualification would be incapable of per- 
forming them, would he an unfit person to be 
adopted. (Mayne, es. 118—121.) 

107 Q. Who may give in adoption ? and under what cir- 
cumstances ? 

A. No other relation but the father or mother can give 
away a boy. The parent cannot delegate their au- 
thority to another person, The father has absolute 
authority to dispose of his son in adoption, even 
without the consent of his wife. The wife cannot 



give away her sou while her husband is alive and 
capable of consenting, without his consent; but she 
may do so after his death, or when he is permanently 
absent, as for instance an emigrant, or has entered a 


religious Older, or has lost bis reason. (Mayne, s. 
116 A.) 

Q. Is the consent of the Revenue Board necessary in 


any case of adoption ? — If any,. state it. 

The consent of the Revenue Board is necessary to an 


adoption by a person whose estate is under the 
actual management of the Court of Wards. (Mayne, 


8. 117.) 


> * 1 W. McN. 68 ; 2 stra. H. L. 98. 102 ; Gocoolanund v. Wooma Daee, 

16 B. L. R. 406 S. C. 23 Suth. 340 ; affd. 9uh nomine. Uma Dcye v. Gokoola- 
nund. 6 1. A. 40, S. C. 3 Cal. 587 ; Babaji v. Bha^ruthi 6 Boirt H. C. (A. C. J. ) 
0. Thesa authorities must be taken a‘s overruling the case of Ooma;^ Dut 
. Kunhia Singh, 3 S. D. H4 ( 193 ). 
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109 Q. What are the ceremonies necessary to an adoption ? 

A. Amongst Sudras, no ceremonies are necessary in addi- 
tion to the giving and taking of the child in adoption. 
Whether thisrnle applies to the superiorclasses seems 
to be still unsettled. The daUa }umam,or oblation to 
hre, though a most important part of the rite in the 
case of the three higher classes, has been held to be 
a mere matter of unessential ceremonial. If the 
omission of the ceremonies has been intentional, 
with a view to leaving the adoption unfinished ; or, 
if from death, or any other cause, a ceremony which 
had been intended has not been carried out, no 
change of condition will take place, even though the 
ceremonies which have been omitted might lawfully 
have been left out. Because the mutual assent, 
which is necessary to a valid and completed adoption, 
has never taken place. And even in cases where 
giving and receiving are sufficient, there must be an 
actual giving and receiving. A more symbolical 
transfer by the exchange of deeds would not be suffi- 
cient. (Mayne, ss. 136 — 139.) 

110 Q. State generally the result of an adoption. 

A. It transfers the adopted son out of his natural family 
into the adopting family, so far as regards all rights 

of inheritance, and the duties and obligations con- 
nected therewith. But it does not obliterate the tie 
of Wood, or the disabilities arising form it. There- 
fore, an adojAed son is just as much incapacitated 
from marrying in his natural family as 'if he had 
never left it. Nor can he himself adopt a person 
out of his natural family, whom he could not have 
adopted if he had remained in it. — (Mayoe, a. 147.) 
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